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association of american
medical colleges

AGENDA
" FOR

 COUNCIL OF ACADEMIC SOCIETIES

ADMINISTRATIVE BOARD

WEDNESDAY, APRIL 9, 1986
6:00 PM - 10:00 PM
HAMILTON ROOM

THURSDAY, APRIL 10, 1986
~ 8:00 AM - 12 NOON
GRANT ROOM

WASHINGTON HILTON HOTEL
WASHINGTON, DC

-~ one dupont circle, n.w./washington, d.c. 20036




FUTURE MEETINGS

CAS Administrative Board Meetings

June 18-19, 1986 Washington Hilton Hotel

September 10-11; 1986  Washington Hilton.Hotel . . =~ .- .

CAS,Spring Meeting

March 19-20, 1987 Washington, D.C.

-AAMC»Aﬁnua] Meetings

October 25-30,-1986 NewFOrleans, Louisiana (CAS meets Oct. 26-27)
November 7-12, 1987 .~ Washington, D.C. (CAS meets Nov. 8-9)

=
o
7
172
E
[P}
a,
5
(@]
=
=
FU.
(]
2
2
o
=
a,
w
=
(]
O
o
8
=
o
p
=
|
=
o
o
[72]
=
o
=
(&]
(]
=
(@)
(8]
(]
=
g
o
fia]
=
(]
g
=
Q
(@]
o)




Document from the collections of the AAMC Not to be reproduced without permission

7:00 p.m.

Grant Room

18:00 p.m.

Hamilton Room

8:00 a.m. - 12 noon

Grant Room

12 Noon - 1:00 p.m.

Hemisphere Room

1:00 p.m. - 3:30 p.m.

Military Room

COUNCIL OF ACADEMIC SOCIETIES
ADMINISTRATIVE BOARD

April 9, 1986

CAS Administrative Board Reception

CAS Dinner

April 10, 1986

CAS Administrative Board Meeting

Joint Administrative Boards Luncheon

Executive Council Business Meeting
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MINUTES :
COUNCIL OF ACADEMIC SOCIETIES

ADMINISTRATIVE BOARD

. January 22-23, 1986
Hashington Hilton Hotel
HWashington, D.C.

PRESENT: Board Members Staff
~ David H. Cohen, Chairman David Baime*
- Joe D. Coulter Melissa Brown*
: William F. Ganong Christine T. Burris
: Gary W. Hunninghake John A. D. Cooper*
- Ernst R. Jaffe Carolyn Demorest
A. Everette James, Jr. Joseph A. Keyes, Jr.*
Gordon I. Kaye David B. Moore
Douglas E. Kelly James Schofield*
Jack L. Kostyo John F. Sherman*
Frank G. Moody . - Elizabeth M. Short
Virginia V. Heldon ‘ August G. Swanson*

Kathleen Turner*

Guests
' - Richard Janeway*
, Edward J. Stemmler*
* Present for part of meeting
I, The CAS Adminiétrative Board met at 4:30 p.m. Wednesday, January 22,

1986, for an informal discussion of several issues related to represen-
tation in the Council of Academic Societies. Dr. Cohen noted that this
discussion was prompted, in part, by the continued proliferation of
societies seeking membership in the Council and by a growing number of
'~ complaints with respect to the representation of societies on the
Administrative Board. He said that there were three main questions to
be addressed: should the criteria for Council membership be changed, how
- ‘ should member societies be represented within the Council, and how
should the members of the Administrative Board be selected?
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. ' The general consensus among Board members was that the CAS should be
' broadly representative of the faculty at academic medical centers;
therefore, the criteria for membership should remain relatively open.
Two possible dangers were identified with open admission: development of
a duplicate constituency and inclusion of non-academic groups. A
duplicate representation was thought to be problematic only in terms of
the governance of the Council, but because the Council rarely, if ever,
takes formal votes on issues, this was not seen as a prohibitive
: problem. The Board was unable to determine a crisp a priori definition
of an academic society for use as an admission criterion; therefore, it
‘ was decided that the Board would continue to deal with the question of
whether a society is "academic" on a casée-by-case basis at the time of
the society’s application for membership.

-1 -
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- IT.

With respect to the representation of the individual member: societies
within the Council, it was felt that the current publiec affairs and
legislative issues facing faculty are inseparable from other academic
issues. The Board therefore recommended discontinuation of the office
of Public Affairs Representative (PAR). It was decided.that each
society would continue to have two representatives; however, the Board --
recommended that the Rules and Regulations should be amended to leave
the length of the term for CAS representatives to the discretion of the
individual societies. Guidelines would be provided to the societies
suggesting that at least one representative have a term sufficient to
develop expertise with the issues of importance to the Council and the -

Association.

It was agreed that the most important consideration in selecting members
for the Administrative Board should be the quality of the individuals.
As a result, the Board recommended that the current custom of maintain-

ing a 6:6 ratio of basic scientists to clinicians be replaced with a o
_more flexible system with a minimum of 4 basic scientists. and 4

clinicians ‘onthe Board. This would facilitate the selection of the
best possible representative for service on the Board. The Board also

recommended -an explicit information campaign related. to the representa-.

tion on the Board, and suggested that the CAS Nominating Committee
solicit recommendations from the society representatives for nominees
for the Board prior to the Committee’s conference call in May.

The meeting was adjourned at 6:20 p.m., at which time the CAS Board
joined the COD and COTH Boards for a reception and dinner to honor
Carolyne K. Davis, Ph.D., former administrator of the Health Care

Financing Administration.

BUSINESS MEETING

A. ACTION ITEMS
1. Approval of Mihutes

The minutes of the September 11-12, 1985 meeting-of the CAS
- Administrative Board were approved as submitted.

2. Appointment of the 1986 CAS Nominating Committee .

“The CAS Administrative Board appointed the following individuals . -

to the CAS Nominating Committee: -

Chair: Frank G. Moody, M.D., Society of Surgical Chairmen
Basic Scientists: _
David H. Cohen, Ph.D., Soceity for Neuroscience
-Rolla Hill,; 'M.D.’ Association of Pathology Chairmen
‘Mary Lou Pardue, Ph.D., American Society for Cell Biology
Clinical Scientists: . '
Jerry Wiener, M.D., American Association of Chairmen of -
- Departments of Psychiatry o - :
v Nicholas Zervas, M.D., American Association of Neurological
Surgeons :
Jo Anne Brasel, M.D., Endocrine Society
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ACTION:

Alternates for Basic Scientists:
Leonard Share, Ph.D., Association of Chairmen of Departments
of Physiology
John Basmajian, Ph.D., American Association of Anatomists
Alternates for Clinical Scientists:
C. Philip Larson, Jr., M.D., Association of University
Anesthetists
Jerome Goldstein, M.D., Society of University
Otolaryngologists-Head and Neck Surgeons
Edwin Cadman, M.D., American Federation for Clinical Research

Dr. Moody, as chairman of the CAS Nominating Committee, will
represent the CAS on the AAMC Nominating Committee.

Dr. Cohen welcomed the new members of the CAS Administrative
Board -- Joe D. Coulter, Ph.D., Society for Neuroscience, Gary
Hunninghake, M.D., American Federation for Clinical Research;
Gordon Kaye, Ph.D., Association of Anatomy Chairmen; and Ernst
Jaffe, M.D., American Society of Hematology.

Membership Application

Drs. Kostyo and Yatsu recommended that the Association for
Surgical Education be admitted to membership in the Couneil.

The CAS Administrative Board voted to approve the application of
the Association for Surgical Education for membership in the CAS
and to forward this application to the Executive Council.

Request by the American College of Legal Medicine to Reapply for
Membership in the Council of Academic Societies

After thorough discussion at several Administrative Board
meetings, the original application of the ACLM was rejected in a
letter dated 9/27/82 to the president of the ACLM, on the
grounds of both insufficient faculty representation among the
membership and the society’s emphasis on medical practice issues
rather than medical education. In December 1985 the ACLM
announced by letter its intention to reapply for membership,
based primarily on a typographical error in another society’s
application.

In discussion of the ACLM request, the Administrative Board
emphasized that the primary requirements for membership in the
Council of Academic Societies, namely an emphasis on medical
education and research, particularly as they occur within the
academic medical center, had not changed. In view of this
primary requirement, the Administrative Board agreed that a
reapplication by the ACLM would probably be refused on the same

- grounds as the initial application. It was agreed that a letter

discouraging but not refusing reappllcatlon should be sent to
the ACLM.




ACTION: The CAS Administrative Board voted to send a'letter:to the
American College of Legal Medicine discouraging their -
‘reapplication to the CAS on the grounds that.the society fails
to meet the membershlp criteria of medlcal education. in medical
‘'schools. ' :

LCME Involvement in the Accreditation of Foreign Medical .Schools -

Joe Keyes from the AAMC staff reviewed the discussion by the COD
Administrative Board on this issue. The COD regquested that the
recommendatlon be stated in a more positive.manner, recognizing

“the serious nature of the issue and suggesting -that the Assoccia--

tion :work: with the ‘AMA and other organizations in finding C :
solutions ‘to the prcoblem. The COD also recommended that the ST
Association remain silent on whether the LCME should accept T

' responsibility for the accreditation ofﬁforeign~medical'schoolsq e
‘Mr. Keyes noted that the COD Board was in-general agreement-on- PR
the issue of refusing the LCME permission to accredit forelgn

medical schools for both legal and financial reasons.

James Schofield, who serves as executive secretary for the LCME,
expressed his concern with the effect of state licensure laws on
the curricula in medical schools. He predicted that the
pressure on the individual state licensure boards to deal with
the problem of foreign medical graduates will result in the
passage of more -restrictions, which will, in turn, place more
demands on the curriculum. Dr. Schofield is not as concerned
‘with whether the LCME becomes involved in the inspection of .
foreign medical schools. He did suggest, however, that if
nothing happens on this issue, the federal government might
‘become involved in inspecting foreign medical schools. This
‘inspection might be then -extended to domestic medical schools.

‘Mr. ‘Keyes -explained the four -specific positions that the Board.
~had been requested to reaffirm. The first was opposition to the

use of Medicare funds to pay for the graduate medical education

.expenses of foreign medical graduates.: The second was support

for an amendment to the Higher Education ‘Renewal Act that would

require a foreign medical school to enroll at least 75 percent

‘of its student body from the citizenry of the country where the = - -
'school is located for its: students to be -éligible for :guaranteed . . = .
student loans. The third position was .support for an -examina- - -
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tion of clinical competence for foreign medical graduates to .
‘enter .into accredited graduate medical :education programs. - The . - - -
fourth positicn was to support a requirement that foreign

‘medical graduates must pass both parts ‘of ‘the FMGEMS examlnatlon

'at the same admlnlstratlon :

ACTION: The CAS Admlnlstratlve Board  voted unanlmously to reaffirm the .
four positions- recommended by staff. .Fhe:Board also voted
‘unanimously to approve the COD’s request for a recommendation,
phrased in general terms, that this issue be discussed with the .

- AMA and other agencies. A ‘
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7.

Tax Reform Act

John A. D. Cooper, M.D., Ph.D., president of the AAMC, John
Sherman, Ph.D., vice president of the AAMC, Virginia Heldon,
M.D., chairman of the AAMC, and Richard Janeway, M.D., immediate
past chairman of the AAMC, visited the CAS Board to discuss
various proposed policy positions with regard to the Tax Reform
-Act of 1985 (H.R. 3838). Dr. Sherman explained that this
legislation contains three components of major interest to the
Association: access to capital under tax-exempt bonds, taxation
of scholarships, and retirement benefits.

Hith regard to tax-exempt bonds, the Board agreed that the AAMC
should lobby to have all 501(c)(3) organizations excluded from
all restrictions on the use of tax-exempt bonds. As a fallback

position, the Board agreed that the AAMC should lobby for a

ACTION:

ACTION:

modified version of the bill that would eliminate a proposed cap
on the amount of bonds each state can issue per year, but would
permit other restrictions. :

The Board also .agreed that it is appropriate for the Association
to take the lead in opposing the enactment of taxation on
scholarships and fellowships. The Board also agreed that the
staff recommended positions on retirement benefits were
appropriate and should be approved.

The CAS Administrative Board voted unanimously to approve the

‘staff recommended positions on this bill.

Deficit Reduction

Dr. Sherman explained the three general policies recommended by
staff to deal with developments surrounding attempts to reduce
the federal budget deficit. The CAS Board discussed whether the
Association should take a lead in advocating "whatever tax
increases are needed to operate and manage important national
programs efficiently and economically."

The CAS Administrative Board voted unanimously to endorse the

- Association’s leadership in advocating revenue enhancement.

ACTION:

The Board discussed the current situation with regard to

‘Medicare Part A, particularly that as a result of a recent tax

increase, current receipts exceed disbursements, and that this
program-has been subjected to substantial reductions in
expenditures over the last 5 years.

The CAS Administrative Board voted unanimously to endorse the
Association’s support for an amendment of the Gramm-Rudman-
Hollings law to proteci Medicare Part A from further reductions
in outlays.

The Board also discussed the extensive proosals to modify the

Medicare legislation contained within the fiscal 1986 budget
reconciliation package.

_5_
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ACTION:

ACTION:

10.

medical informatics should become an integral part of the

“Committee also recommended a series -of: coordinated -actions

.general for providing substantial information on medical
“distribute it. The Board further instructed the CAS representa-

'Malpractlce Insurance Leglslatlon

Nancy Sellne from the AAMC staff, described the: background for e

The CAS Administrative Board voted unanimously to endgrse the w -

-positions recommended by staff related to the Med1care

legislation. _ o o v ‘

Report of the Steerlng Commlttee on the Evaluation of Med1ca1

- Information Sclence in Medical Education

Dr. Jack Myers, chairman of the Steering Committee, reviewed the
background on medical informatics, which'coneerns the organiza-
tion and management of information in support of medical
research, education, and patient care. Dr. Myers explained the
Steering Committee’s two fundamental recommendations: that

medical school curriculum and that it have a definable locus v
within the medical school. How this.is accomplished would be S
left to the individual institutions. He noted that the Steering '

1nvolv1ng the Association, the National Library of- Medlclne, and - E—
the NIH.

The CAS Board discussed at length the recommendatlon that
medical informatics become an integral part of the: curriculum.
Concern was expressed that this recommendation might. be
interpreted as calling for coursework on informatics, rather

- than focusing on the use of computers in the educatlonal

process.

Dr. -Cohen expressed the Board’s appreciation to Kat Turner for
her work on this project. The Board commended the. report in

1nformatlcs

By a vote of 6-4, the CAS Admlnlstratlve Board approved the
recommendatlon that the Executive Council accept the report and

tives to the Executive Council to express the Board’s
‘reservations with the -wording of the recommendation that
1nformat1cs become an. integral part of-the medical- curriculum.

the current malpractice insurance leglslatlon (S. 1804 and S
H.R. 3865) that would establish a federal incentive grant _ o
program -for states that reform their laws. governing malpractice e
insurance. This law would encourage states to modify tort laws. : :
to limit the size of the legal fees associated with these cases
and to limit the size of the non- economic damages,-awarded in
these cases. She noted that these two. factors are often cited
as the primary causes for the dramatic increase in malpractice:
insurance cost. : :

The CAS Board discussed. the role that the Association .should o
play in relation to the AMA, which was the force behind the v ‘

introduction of this legislation. - It is ancertain how far: thls-
“legislation will move, but HHS Secretary Bowen has identified

-6 -
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ACTION:

11.

ACTION:

12.

malpractice as a major issue. The Board generally agreed that
the Association should support the AMA, but should reserve the
right to speak out on:issues that are of particular interest to
the academic medical centers, such as the use of trainees, the
acuity of illness of patients seen in these institutions, the
experimental nature of some of the treatments provided, and the
dependence on the revenue going beyond practice to the entire
medical center to support items of societal benefit.

The CAS Administrative Board voted unanimously that the
Association position itself in support of the AMA with regard to
the malpractice insurance legislation, but that we should
reserve the right to speak out on issues that are of particular
concern to academic medical centers. The Board also requested
more information on this issue to help identify the unique
vulnerabilities of academic medicine.

Ad Hoc Committee on Graduate Medical Education

In September 1985, the Executive Council authorized the
appointment of an ad hoc committee charged to consider the
problems created by the re51dency selection process During
discussion of this issue at the Officers’ Retreat in December,
it was generally agreed that the transition problems cannot be
isolated from overall graduate medical education issues. Thus,
it was recommended that the ad hoc committee should review the
Association’s past positions relative to graduate medical
education and recommend both short term and long range
strategies to improve graduate medical education and achieve a
rational continuum between medical school and residency
training.

The CAS Board discussed the concern raised by the COD that this
broader charge might sidestep some of the initial questions
raised in regard to the fourth year of medical school and the
transition to residency training. The Board also discussed the
COD’s recommendation that the charge to the committee should be
more specific and that the committee should address the issue of
the fourth year first.

The CAS Administrative Board voted unanimously to approve the
recommendation for an ad hoc committee on graduate medical
education, and that this committee should address the problems
associated with the fourth year and the transition to residency
training.

Coordinated Medical Student Loan Program

Staff presented a proposal for an alternative loan program for
medical students. The Association would enter into a contract
with a national lending institution, which will be selected on
the basis of competitive bidding, and the Higher Education
Assistance Foundation (HEAF), which will act as loan guarantor
for most of the specifiec loan programs used by medical students.




The program offers both financial and administiative -advantages -
for students. The principal advantage would be.to streamline L
the application process. Students would use a-single ¥
" application process for four federal loan programs, including .
“GSL and HEAL. This program would guarantee access to loans for

-all medical students, and also would provide consolidation and -

" flexible repayment and interest options. I

The Association’s involvement would be limited to the
application process itself. HEAF would use the AAMC data base
to verify student’s position in medical school. The AAMC would
ge additional information on student indebtedness. .The
financial aid officers at the medical schools and:the student
representatives approve of this proposal.: Staff would like to
implement it for 1986. L :

ACTION: The CAS Administrative Board. voted unanimously-to recommend: that. .
the Executive Council authorize staff-to proceed .with the Co S
development of the Coordinated Medical Student Loan: program. - :

B. Information Items
1. Incorporation of ACCME

. The CAS Board discussed the advisability of incorporating the
ACCME for the purpose of limiting the potential liability of the
parent or sponsor institutions. This discussion was stimulated
by a recent suit against the ACCME. It has become evident that
the parent bodies could be sued for accreditation decisions in ‘
which the parent bodies are not involved because the parent
bodies do establish the standards for accreditation. It would

* appear that the liability of the sponsoring organizations may be

' l1imitéd in almost direct proportion to the degree of autonomy
‘that results from the incorporation. For example, if the

_sponsoring organizations retain the authority to appoint members

- of the governing board or to approve changes in accreditation
standards, they also would retain the liability- with respect to

‘challenges based on those standards. .. _ :

‘The Board agreed that the objective of -isolating the parent
organizations from financial liability is sufficiently important
to warrant relinquishing some control. : The Board also agreed , e
that any action in this matter should:not be viewed as. a

precedent for the LCME or other organizations with which the ‘

" Association may wish to maintain a sponsor. or parent : .
relationship.

Document from the collections o_f the AAMC Not to be reproduced without permission

2. 1986 CAS Spring Meeting

The CAS Board reviewed plans for the Spring Meeting,.which will
in¢lude discussions of faculty practice  and federal biomedical
research policy during Wednesday’s plenary session.
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MEMBERSHIP APPLICATION
COUNCIL OF ACADEMIC SOCIETIES
ASSOCIATION OF AMERICAN MEDICAL COLLEGES

MAIL TO: AAMC, Suite 200, One Dupont Circle, N.W., Washington, D.C. 20036
Attn: Mr. David Moore '

NAME OF SOCIETY:  American Association of Pathologists, Inc.

MAILING ADDRESS: 9650 Rockville Pike
Bethesda, MD 20814

PURPOSE: The purpose of the Association is the advancement and dissemination
of knowledge of disease by scientific and educational means.

MEMBERSKIP CRITERTA: Any American investigator who has contributed meritori-
ous work in pathology is eligible for active membership.

NUMBER OF MEMBERS: 2500

NUMBER OF FACULTY MEMBZRS: Approximately 90 percent.

DATE ORGANIZED: Founded December 1900; reincorporated July 1, 1976

SUPPORTING DOCUMNTNTS REQUIRED: (Indicate in blank date of each document)

Adopted 1976 :
Revised 1979 . l. Constitution & Bylaws

April 21-26, 1985 2. Program & Minutes of Annual Meeting

(CONTINUED NEXT PAGE)




Document from the collections of the AAMC Not to be reproduced without permission

4,

4

QUESTIONNAIRE FOR TAX STATUS

Has your society applzed for a tax exemption ruling from the Internal
Revenue Service?

X YES . NO

If answer to (1) is YES, under what section of the Internal Revenue -
Code was the exemptlon ruling requested? ' S

501(c)(3)

If request for exemption has been made, what is its current status?

x _a:. Approved by IRS
b. Denied by IRS

c. Pending IRS determination

If your request has been approved or denied, please forward a copy of
Internal Revenue letter: informing you of their action.

(Completed by - please sigh)

-- February 10, 1986
. (Date)

- 10 -
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MALPRACTICE INSURANCE LEGISLATION

The high cost of malpractice insurance has become a major issue for hospitals
and practicing physicians. Some physicians have stopped or restricted their
practice to 1imit malpractice liability. Hospitals and physician groups have
employed various strategies to reduce the cost of insurance, including the
creation of their own insurance companies or insurance pools. Still, the
expense for this insurance is rising rapidly. One reason cited for the increase
in premium expense is the size of the awards granted. Another is the frequency
with which suits are filed because it is a lucrative business for attorneys.

Hatch Bill (S. 1804)

To curb the cost of malpractice insurance, Senator Hatch (R-UT) and
Congressman Lent (R-NY) have introduced a bill (S. 1804 in the Senate,

H.R. 3865 in the House) that would establish a federal incentive grant program
for states that reformed their laws governing malpractice insurance to:

e allow installment payments of awards in excess of $100,000;

® require that the award to an individual be offset by any other
payments made to compensate for the injury, including disability
insurance and private health insurance payments;

e prohibit awards for non-economic damages, such as pain and
inconvenience, from exceeding $250,000;

e establish a fee schedule for attorneys that would allow attorneys
to collect -

no more than 40 percent of the award if the settlement or award
is $50,000 or less;

$20,000 plus a third of the amount awarded over $50,000 if the
settlement or award is more than $50,000 but less -than
$100,000;

$36,667 plus 25 percent of the amount awarded in excess of $100,000
if the award or settlement is more than $100,000 but less than
$200,000; and

$61,667 plus 10 percent of the amount awarded in excess of $200,000
if the award or settlement is more than $200,000.

o allocate an amount equal to the licensing or certification fees of
each type of health care professional to the state agency responsible
for the conduct of disciplinary action for such health professionals;

e require each health care provider to have a risk management program;

- 11 -
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¢ require each professional liability insuror in the-state to make
available to licensing boards data on settlement,- judgments, and
arbitration awards and to establish risk management programs that
must be attended once every three years by any professional seeking
malpractice insurance; and - ' o :

‘& authorize state agencies to enter into agreements with professional
societies to review maipractice actions or complaints against a
health care professional. -

Qualifying states would be eligible for a development grant of $250,000 to
plan and implement these .necessary legislative reforms. Once the reforms are
in place, the state would be eligible for incentive grants of $2,000,000 that
could be used to study professional Tiability programs-or to augment state
health programs. o : '

The AMA has been the force behind the introduction of this bill-and has asked.
if the AAMC wishes to join in its-efforts to muster support for- the legislation.
The cost of malpractice insurance is a major concern for academic medical

centers, especially if it forces physicians to 1imit the cases seen or treatments

performed. Such limits could mean that residents being trained in some . o
specialties or subspecialties may not be exposed to the full scope of patients
normally treated by practitioners in that field. Additionally, teaching
hospital emergency rooms could become the treatment sources for patients who are
difficult to treat and, therefore, more likely candidates for malpractice claims.
Thus, it is important for the AAMC to consider options for addressing the
malpractice issue. o

Critics of’thé proposed federal legislation suggest that:

e The bill may appear self-serving for the medical community'bécause
it places a limit on the "non-economic" damages that is considerably
- below the amount of some awards.

o One of the functions of the current tort law system is that it
places a .financial penalty on those who fail to.meet the standard
of care required of them. To: the extent-that the penalty is being. .
ameliorated, some would argue that there is a need for a different
type of assurance that quality care will be rendered. - For example,
some might suggest that a physician- whose -practice is found negligent:
should be required to attend some educational session analogous to a
driver education program. S : ‘ L

@ Insurance is a matter within the jurisdiction of the state govern-:
‘ments, not the federal government; therefore, more appropriate: reforms
could be achieved by working directly with state legislatures to
enact reforms. : : : e

At the January- 21, 1986 meeting of the Executive-Council there was discussion
.of the features of the malpractice problem that were-unique to the academic

setting, including the mobility of faculty and the use of part-time facu.lt‘y;i R

=12 -
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. There was also a discussion of the need for the profession to improve dis-

ciplinary procedures. Finally, there was a realization that large awards
associated with liability judgments have jeopardized forms of liability
insurance beyond medical malpractice.

Although there was general support for the bill, there was some concern

about the provisions relating to the attorney fee schedule and some questions
about the bill's constitutionality. It was decided that the Association
would support the bill in its overall thrust, particularly stressing the
areas of concern to academic medical centers, and would work with the AMA

to achieve tort reform.

Durenbergekaill (S. 1960)

Recently, Senator Durenberger (R-MN) and Congressman Moore (R-LA) introduced

. a medical malpractice bill (S. 1960, H.R. 3084) to encourage voluntary settle-

ment of personal injury claims under Medicare, Medicaid, CHAMPUS and other
federal programs. The legislation provides a model system to be adopted
by the states. If states do not implement it, it wculd be implemented at
a federal level. Key provisions include: '

o tender of compensation - if a potentially liable physician provides
the injured patient with a written tender to pay compensation
benefits for the injury as specified in this bill, the injured
individual would be foreclosed from later bringing suit. If a
tender is not offered within 180 days, the injured individual may
request arbitration and the arbitrator will decide the degree of
1iability of the doctor.

o amount of compensation - would equal only economic loss as defined
in the bill, plus attorneys fees. Non-economic loss, such as pain
and suffering, would not be compensated.

‘0o payment schedule - compensation would be paid within 30 days of
each legitimate bill to a maximum period of 5 years, but could
be paid in equivalent medical services when appropriate. A lump
sum payment settlement could be negotiated at any time, but if
the economic loss exceeded $5,000, the settlement would require
court approval.’

0 M.D.s could not participate in this alternative liability program
without professional malpractice insurance or suitable other
indemnity.

The AAMC Executive Council has not yet considered our Association position
on the Durenberger bill.

- 13 -




Document from the collections of the AAMC Not to be reproduced without permission

CONGRESSKH\IM luaoonb ZASENATE:

By Mr, HATGH (for himself, Mr.
-4ABDNOR, and Mr. INOUYE):
8. .1804. A dill to provide for Federal
. incentive grants 20 -encoursage State
health care gwofessional lability
yeform; to the Committee <on dabor
and Human Resources. - --

. mmmmumuuun

mo-uummmlm
‘Mr. HATCH. ‘Mr. President, I send
to the desk the “Federal Inocentives for
State Health Care Profeszional Liabil-

= ity Reform Act of 1985.” This bfll ad-
~.dresses & growing ‘problem in main-
~taining » wide range of affordable

health care services for the American

mple 1.am talking about the prodb-

of soaring medical malpractice
costs and the resulting increased ex-
pense, and sometime unavailability, of
medical professional lability insur-
ance.

Last year, the iabor and Euman Re-
sources Committee beld _hearings
which revealed the -extent of this
problem and the’ &hmt it m'to our
health care gystem. 'In ‘freas,
premiums for profensiom.l Hability in-
surance Yor physicians continue to rise

. 30, 80, 40 percent & year and more.

“The crisis ‘s particularly acute for
‘those réndering obstetrical -eare. In
. Florida, 20 percent of odstetricians

-‘heve reportedly stopped @elivering &Y

" babies ‘and now LUmit theéir practice to
Bumry ‘In - North -Carolina, ‘family
physicians’ malpractice ‘coverage for
obstetrics just increased 400 percent,
and the majority are veported to be
ctopping:éelivering babies.
Nor iz the ‘problem:confined to phy-

-gleians. Nurse:midwives, though tradi--

-gionally ot considerable lower risk of
‘suit than physidans. are gometimes
‘categorized ‘with ‘them by insurance
. companies for-premium purposes. In
‘many States, nurse-midwives have re-

-cently been ‘unsble to obtain tnsur-
-ance, Or can obtain it only at exorbi-
. -¢ant rates which put it Beyond the

geach of their tncomes. “The conse-
. quences of such trends among hesalth
.. professionals are ‘obvious—access to
health care may be-seriously jeopard-

fzed unless a prescription is written to.

treat this malpractice fever.

State governments shoulder the re-
lponsibmt.y of defining the judicial or
 administrative system. governing recov-
" ery for malpractice tnjuries, and they
are not blind to the medical profes-
sional liability insurance crisis. All but
one have at Jeast begun reform of

- their negligence ‘or ‘tort law systems,-

and miany of them are considering fur-

. ther steps. Amonsthaeuelubmls'

.slon of €latms to. arbitration panels,
‘limitations on’sttorney's contlngency
fees, modification -of the. collateral

. source rule, limits on recoverable dam-

- 14 -

ages, the “sstablishment of & ‘patient
ecompensation fund, the requirement -
of periodic payment -of large awards,
the sstablishment of pretrial screening
panels, ‘and shortening ‘the statute of
Hmitations.

Many of these represent worthwhile
fmprovements. By and: ‘large, they. re-.
spond to perceived fallings in the cur-

rent tort law system, such-as the abili-

ty -of:ekillful attorneys. to’ obtain exag:
gerated judgments‘for pain and-suffer-’

4ng. the lndument to-unwarranted li-

-tigiousness ‘afforded- by :an ‘escalating
contingency . fee -schedule for -attor-

system “in .delivering ‘eompensation 'to
-the 4njured. :Btudies have-shown that’
-ditferent ‘reforms have .différent ‘abili-
ties to achiéve: t.he ‘overall goals of Tre-
ducing the wm ©osts . 0f medical mal-

-practice litigition, and'thus of liability =
fnsurance, and - ‘more.-efficiently -deliy- .

ering eompemstion
The ‘legislation 1. ‘un introducing
today sets up- monetary ‘incentives.-to

‘encourage- States to: adopt further ad- . .

ministrative {mprovements and four
tort law reforms, three of which have
been found to _be smong the most ef-
fective .in "holding -down ltigation
costs. This represents a réfined version
-0f @ proposal drafted by the American
Medical Associsation, and will serve to
move the debate on malpractice insur- -
ance forward into the consideration .of
specific legislative solutions. . )
Briefly, this proposal would fund de-
velopment grants by which States
‘would design and implement a strate-
gy deading to:adoption of these re-

forms. Additionally, it ‘'would grant $2

mfllion the first year ‘and $1 million
‘per yvear for the next 2 years to any.
8tate which adopts -all the recom-
;mended measures. This :money could
be ‘used for ‘a broad ‘variety -of public
‘health: prog'runs :orito-conduct studies
0f the professionsal :liability problem
specific'tothat: Bute .
““The ‘reforms:named in ‘the ‘bill are:
‘First, periodic:-payment- -of -damage
awards over:$100,000; second, ‘elimina-

‘tion-of the-collateral source-rule, thus . -
‘providing ‘for:the.lreduction of awards. .

by amounts -redefved . from other
sources for the same injury; third, lim-.
ftation of non-economicdamages (pain
and. suflerlng) 20°$250,000; fourth, lim-

.ftation of :sttorney's -eontingency ‘fees;

fifth, allocation-of an-amount equiva-
Jent 'to that collected from :physician
Ycensing fees ‘to the. State agency Te-
sponsible for . -disciplinary actions:
sixth, mqlrement that :hospitals de- ,
velop‘,ﬂsk ‘management ‘programs-and
require physician. participatior. as a
eondition to receipt of:insurance; sev-..
enth, requiremerit: that insurance com-

panies make certain data available.to
State agencies; -and eighth, provision.. ..

for increased :peer review by Statey;
‘medical societies of- quesuona.ble prac-
tice patterns.

‘1 note that some of t.hee proposals
strengthen the ability and resources.of -

- "Detober 29 1985 -

‘gieys, ‘and the ‘slowniess of the legal

‘State boards -entrusted with the duty o

c-
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ol weeding out incompetent drenith
prectitieners. I em epoouraged that
this @ part of the AMA's Frogram.
The AMA forthrightly edwmits that
And § am
firmly convinced that much ean be
done to alleviate the eurrent explosion
of Hability costs {f physicians and
other health professionals will police
thelr own ranks conscientiously. Heal-
ing the gick i3 & high calling. It is gen-
erally very well paid. And tbe public
kas a right to expert that State medi-
cal boards will force out of the profes- miiion
.sion alocholics, drug abusers, the tn-
competent, and the unprincipled. To
theex&mtt.hemfealmhasnotdone
" 90, it has Iteelf 4o Biame for the cur-
rent situation.
However, tlalms are aiso gkyrocket-

- ing smong a.l:!ﬂm professionals who

- the va.rtety and complexity of medical
technoloxy and services; from higher,
somet imes unrealistic, public expecta-
tions of what medicine ean do; from a
new readiness of the ordinary citizen

to sue; and from 2 greater number of

patients and attorneys willing to file
suits that may be marginal or un-
founded, hopeful of huge awards or

_ setlements. It is to address some of

these factors that the bill I am intro-

- dueing was drafted. 'If adopted Py -
" States, the bill‘'s reforms would

bring

down the cost of medical litigation and

would result in a higher level of com-
petence among health professionals.

However, 1 am well gware of the

'mnymblemnnedhythehm
‘iteeif. First, 1 jong tmve doubted tn -

other contexts the wisdom of using
Federal dollars to persuade State gov-
ernments to alter their laws to reflect
some grand ¥ederal design. These
doubis persist here. Purther, I note
again that many of these reforms have
already been oonsidered and some
adopted by a oumber af States. The

‘benefit from these reforms is yet to be

realized, but when they have gone tnto

! evident.

This Jeads to another fssue: The

- most recent informatian avallxble to

me indicates that one or another of
the listed provisions has been invall-
_ dated under State consitutions in five
" States. 8ince it would certainly not be
‘our. intention to try to preempt State
' consitutions, there would be at least
five States which, from the start, may
have Do possibllity of participating
under this propasal There are pend-
ing constitutional challenges tn many
other States where reforms have been
adopted, as well, and thenumber of in-
validations and Ineligible States will
likely rise. Finally, the individuals tort
law reforms raise not only oonstitu-
tional issues but fssues of equity and
| policy, which we will want to examine

. and procedures prismarily to

CTONGRESSIONAL RBCORD —SENATE

#n ceany Helds, & fsads drectly 0 the
practice ©f defensive @nedicine, in

Gelennive penses,
estimate G811 &Rilon to 818 bilion of
the $75 dilen spemt on Physictan’s
services in 1984, Pxpected savings if
this bl were . fully Implemented
would, by one estimate, exvced $500
mililon annunlly, ahile the total esst
of the ill for 8 years would be $234.9
million.
Through the imtroduction of this

vided us with a thoughtful, useful dis-

cussion plece. 1 ¢hallenge the best

minds in law, medicine, and public

poucytomnwwto:mdm

concrete alternatives.

Mr. den&.lukthstt.hebmbe

printed in tive REcoXD.

There being Bo ohjection, the bill
was osderasd to te printed in. the

,ltmncs!onwr

8. 1804
Be it enacted by e Senate and House of
Representalives aof the Usiled Siates af
America én Congress casemdied, That this

.Act may be cited as the “Fedeml Incentives

for State Health Care Professional Lihitity
Refarm Act of 1885".
- PINDINGS AND FURFOSE

8ac. 2. (3) The Congreas finds that—
-u)thneu:wmm'uhur

o
bers of health care professionals and health
care providers to engage tn defenstve health
care practices, such as the conduct of tests

provide
uonuummuuoummm

8 14357
cpete taglt and wmere csmpensation
Szr InSvidenis Oy maslpractice; and

- 48) Foderel inceniives ¢o cnsourage States

- ¢ edopt refstes ¢o fmprove Btate hesith

sare molproctice eompenastion &nd profes-
oional diseiplinary

ﬂ)lthmepmumwwm
Bxh & zystem of Padersl incentive grants Lo

SEPINITIONS

&Szc. 3 For purpeses of this Act—

A1) tke term “Wnfury” ahell have the mean-
ing given wluchtembyeeeh&aulnlts
Btate lability reforms, except that in defin:
ing such temm, each State ehmll tndqu in
such term

health care profesgionsal or health care pro-

vider,

€(2) the term “health care prafessiona]”
‘means any tndividual who provides health
oare servioes n & State and who is required
by State law to be dcenwed or certified by

“the sw.e to provide such services tn the

E

a)u:etcm\ ‘beaith care provider” means
-Jmonwmwuanwhk.hhm
the delivery

hw to be licensed or certified by the State

t0 engage in the delivery of such services in
the State;

<4 the term “malpractk <~ ghall heve the

gence by & health care professiona! or
health care provider in the delivery of
bealth care services

(8) the term “professional Hability” shal)
have the mesning given to such term by
esch Btate in its Btate Mabdility reforms
except that tn defining such term, each

.mmmmmmmu

- negligent delivery of

Ly} theum“mue"mam each of the
several States, - the District of Columbia,
munieo Om.ath.hevmm

‘mthem‘m:plhbmtyu!oms
oD 6.

means the reforms desertbed tn secti

SEVELOPMENT GRANTS
»mcwammmnum-

"~ tion to the Secretary for s grant to develop
- programs to undertake State Mability ve-

farms. Any such application shall—

. gection
Q)M@Mruomwbe

--in such form, as the Becretary may pre-

scxibe. -
X1 If a State subnits an acoeptable ap-
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. $250,000; ‘except that 4{ the gmount appro--

_three years after the date of enactment of
this Act; E T

priated under section 8(aX1), is less than
$12,000,000, the amount of a.grant -under
paragraph (1) to.such & State shall be an
amount équal to the quotient obtained by
dividing the total amount. appropriated
under section 8(a)1). by the number of
States (other than Puerto Rico, Guam, and
the Virgin .Islands) submitting" acceptable
applications under this section, except that
no grant to such a State under this section
shall exceed $250,000. & . . LT

(3) The amount of a grant under ‘para-
graph: (1) to Puerto Rico, Guam. or the
Virgin Islands shall be $125,000, except that
if the amount appropriated under. section
8(a)2) is less than $375,000, the amount of
a grant under paragraph (1) to Puerto Rico.
Guam, or the Virgin Islands shall be. an
amount equal to the quotient obtained by
dividing the total amount appropriated
under section 8(aX2) by 3. .

(c) The Becretary may. provide technical .

.assistance to States. in planning and carry-

ing out activities with grants-under this sec-
tion. : : ! . .
mcﬂmvﬁ: GRANTS .
Sec, 5. (a) A State may submit an applica-
tion to the Secretary for a grant under sub- -
section (bX3). Any such application shall—
(1) be submitted to the Secretary within

(2) contain & certification by the chief ex-
ecutive officer of the State that, on the date -

- the application is submitted. the State.has

enacted, adopted, or otherwise has in effect,
the State liability reforms. described 'in sec-
tion 6; - = : .

" (3) be accompanied by documentation to,
support the certification required by para-
graph. (2), including copies of relevant State

statutes, rules, procedures, regulations, judi- -
. -cial. decisions, and opinions of the State at-
‘torney general; and

(4) contain such other information, and be
in such form: as the Secretary may -pre-
scribe. » RN

(b)1)A)Within 60 days after receiving an

.application under subsection (a), the Secre-

tary shall review the application and deter-
mine whether the application demonstrates
that the State has enacted, adopted, or oth-
erwise has in.effect, the State llability re-

--forms described in section ‘6. If the Secre-

tary determines that the application makes
such s demonstration, the Secretary shall

- approve the application.

(B) If an spplication submitted under sub:
section (a)cites a State statute or other evi-:
dence of compliance with the standards for .
a State liability. reform described in section .
6. the Secretary shall consider such State to
be in conformance with the requirements of
such section with respect to such reform if
the statute or other evidence of compliance
cited in such application is equal:to or more
stringent-than the reform described in such
section. o ) o

(2) U, after revlew_ins':'.i.n application
under paragraph (1), the Secretary deter- .
mines that the application does not-make, .

the demonstration. required under. .such
paragraph, the Secretary. .shall, within 15
days after making such determination, pro-
vide the State which submitted such apph-

- cation with a written notice: which: specifies

such determination and which contains rec-
ommendations for -revisions. which would

bring the State into compliance with-this.

Act. . oo o
(3 A) Within .30 c:zys after approving an
- application of a Sta under paragraph (1),

the Secretary shall pay to the State s grant

. in the-amount required under subparsgraph

{B)or (C), as the case maybe...- . -
(B) The amount.of .8 grant-under subpara,
graph (A) to @ State (other than Puerto

i
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Rico, Guam, or the. Virgin Islanda) shall be

- $2,000,000, except that if the amount appro-

priated under section. 8(bX1):is less than -
$102,000,000, the amount of & grant -under

subparagraph (A) to such a State shall be

an amount equal to the quotient obtained
by dividing the. total amount appropriated
under section 8(bX1)by 8. .~ . - - ¢

(C) The amount of a grant under subpara-
graph <A) to Puerto Rico, Guam, or the
Virgin. Islands shall be $1,000,000, except .
that if the amount appropriated under sec-
tion 8(b)}2) is less than ‘$3,000,000, -the
amount of & grant under subparagraph (A)
to Puerto Rico; Guam, or the Virgin Islands .
shall be an amount equal to the quotient ob-, -
tained by dividing the total amount appro-
priated under section 8(b)2)-by 3.: :

(c)(1XA) One year after the date on'which .,

the Secretary makes payment of a grant to
a State (other than Puerto Rico,:Guam, or.
the Virgin ‘Islands). under: subsection (b)(3),
the''Secretary: shall pay: to such State &
grant in.an amount equal-to -$1,000,000. -
except as. provided In paragraph (3XA) and.
subsection (d). ; ) ;

(B) One year after the date on:which the:
Secretary makes psymeht of a grant to
Puerto Rico, Guam, or the. Virgin Islands -
under subsection (b)3), the Secretary shall

“pay to Puerto Rico, Guam, or the Virgin Is--
lands, as the case may be, s ‘grant in an-
" amount equal to $500,000, except as provid-
~.ed in paragraph (3XB) and subsection (d).

(2XA) Two years after the date on which

the Secretary makes payment of & grant to
a State (other.than Puerto Rico, Guam, or
the Virgin Islands) under subsection (b)3),
the Secretary shall pay to such State a
grant in an amount equal to $1,000,000,

. except as provided in paragraph (3XA) and

subsection (d). .

(B) Two years after the date onrwhich the
Secretary makes payment of a grant to
Puerto Rico, Guam, or the Virgin Islands
under subsection (bX3), the Secretary shall
pay to Puerto Rico, Guam, or the Virgin Is-
Jands, as the case may be, a grant in an
amount equal to $500,000, except as provid-
ed in paragraph (3XB) and subsection (d.

(3)A) 1f-the amount appropriated under
section 8(cX1).for: grants. under paragraph
“(1XA) is -Jess than $51,000,000, or i the
amount appropriated under section 8dx1).

for grants -under paragraph (2XA) is less

than $51.000,600, the amount of a grant to &
State (other than Puerto.:Rico, Guam,:or.
the Virgin Islands) under paragraph (1XA)
or paragraph (2XA), as the case may be,
shall be an amount equal to the quotient ob-
"tained by dividing;the amount appropristed
_under section 8(cX1) or section 8(dX1).-re-
spectively, by 5L.. . "I - . o
(B) If the amount appropriated under secv
tion 8(cX2) for. grants under paragraph
(1XB) is less than $1,500,000, .or if -the
amount sppropriated under section 8(AN2)
for grants under paragraph (2XB) is less.
than $1.500,000, :the amount of & grant to
under paragraph (IXB) or paragraph (2XB),
g3 the case may be, shill be - an amount
. equal to the quotient obtained. by. dividing
the amount appropriated under section
8(cX2) or section 8(dX2), respectively, by 3
(8X1) I, at any time after a State receives
a grant under this section, the Seeretary de-
termines that the State does not have in
effect all of the State liability reforms de-
scribed in section 6, the Secretary shall pro-
_vide the State with writtén notice of such
determination. Such notice shall specify— -
_ (A) the reasons for the determination of
the Secretary: . JEUEE .
(B).that after the date of such determina-
_tion, the-State will not be eligible to receive
a grant under paragraph (1) or (2) af subsec
tion (¢c) uniess the State takes such correc-
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tive .action as maygbe Decessary;to er_;sdr,g 3

i

that the State liability reforms are in. effect ™. o0 ..

graph (2) of this subsection;and.- - -~ .
“(C) that the State may reques(-a hearin
before an administrative law: judge.to:appe

in. the -State, except as provided in .para-

the determination of the'Secretary. . = .
© (2) ‘After making 8. determination under
paragraph (1) of this subsection, the -Secre-
tary shall not pay ‘any grant to. & .State .

2 subsectioni (¢) -

‘programs.supportes
al assistance,. except as
graph (2);

(B).support. programs.of ,peer review -and

risk management for health care profession-

or : B e
- {C) conduct studies of: professional liabil-
ity problems in the State, including studies
to determine thé impact of the Siate's.mal-
practice compensation systemr on -healtb
care availability and health care costs Ih the

. State.. -

"(2) A grant received by a-State under this

section may not be used, by such State to -

satisfy any provision of Federal law which
requires that, in order to.qualify for Federa)

under such law, the State pay a
portion of the costs of the project, program,
or activity to be conducted with such Feder-
al assistance.. :

STATE LIABILITY REPORMS

Sec. 6. (a) The State liability . reforn
which shall be developed with a grant und
section 4, which shall be enacted, adopteq)
or be in effect in a State in order for the
State to receive a grant under .section
5(bX3), and which shall be in effect in a
State in order for the State to receive grants
under section 5(c), are the reforms specified
{n subsections (b) through (f) of this sec-
tion. - ... - .

(b) A State.shall require.that, in-any legal

action for damages for malpractice in which '
a court of the State awards an individual °

future damages in-excess of.$100,000— -
"’(1) the paynient_of such future damages:

shiall be made on an annual or other period- -

i¢ basis, in such amounts and at-such inter-
vals-as may be determined by the couft.™

(2) the court shall determine a schedule. .
for such payments to ensure‘that damages . .
are paid over the estimated lifetimé of such"
‘individusl or untf) the total'amount of such "
-award is paid-to such individual, whichever

occurs first, except that—

als and health-care:providers, in ‘the:State; .- -

(A) in any case in which such ibdividual .

dies prior to the date which ‘the. final

to such individual, the party obligated -to.
make payments to such individual shill not
be required .to make. any additionial pay-
ments to the heirs or assigns of such’indi-

payment is £6 be made under such schedule

vidual unless,. .after  application by _the:

‘spouse or child of such indivi

orders such party to make paymen
:spouse or child for the 'support

A%

‘lives beyond the date.on.: -pay-
ment is to be made uch.indjvidual unde
such schedule, suc Rivi -may.applyf
the court for additionsl payments for’
nemic damages resulting from such.
practice, which shall' be. calculated at the

~

]
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annual rate &t which such. &mm were

_calculated under such schegule; and

_ (3) the court shall require that such peri-
odic payments be made through the estab-
lishment of a trust fund or the purchase of
an annuity for-the life of such individual or
during the continuance of the compensable
lnjury or dlsabihty incurred by such individ-

(cxl) A State shall require t.hat. in any’
legal action for damages for malprastice in
which a court of the State awards damages
to an individual, the total amount of such

damages shall be reduced by any other pay- .

ment which has been made ¢r which will be

made: to such individual to compensate such -

individual for the injury sustained as a

result.of such malpmctlee. lncludlng pay- .
" ments under—

(A) Federal or State disability or sickness

programs;

(B) FPederal, State, or private heulth insur-
ance programs;

(C) employer wage continuation promms;

(D) any other gource of payment intended
to compensate such.individual for such

injury. L

(2) The amount. by which an award of
damages to an individual for an injury shall
be' reduced under paragraph (1) ahall be an
amount equal to the difference between— -

(A) the total amount of any payments
(other than such award) which have been
made or which will be made to such individ-
ual to compensate such individual for such
{njury, minus ‘

(B) the amount paid by such individual
(or by the spouse or parent of such individ-
ual) to secure the payments described tn
subparagraph (A).

(d) A State shall requh-e that, in'a len}

action :for damages for malpractice, the

amount of any. award of damages for non-
economic losses resulting from such mal-
practice shall not exceed $250,000. For pur-.
poses of this subsection, the term ‘“‘noneco-
nomic losses’” means losses for pain, suffer-

ing, inconvenience, physical impairment,
disfigurement, and other nonpec\mhry
-losses.

(e)1) Except as provided in pa.ragnph (2),
a State shall require that in any legal aetion
for damages for malpractice in which an in-
dividual receives s settlement or an award
of damages, the amount of payments to
such individual's attorney shall be in ac-
cordance with the following: -

.11 the total umemem The w- fee shall

or sward ix
Not more than $50,000... 40% of such unount
More than $50,000 but $20,000 plus 33%% of
less than $100,000. the excess over $30,000

- More than $100,000 but $38,867 plus 35% of the

jess than $200,000. . ' excess ouer $100,000

8200000wm

" ‘excess Gver $200,000.-

(2)Asmmmmummummm’

action to which parsgraph (1) applies, the
court may, after receiving 4 petition from
the attorney representing the individual
who receives a settlement or :: b:w:“rg of
damages, permit such attorney an
amdunt of fees In excess of the amount
specified by paragraph (1) If such- court de-

termines the petition has adduced evidence
Jjustifying such additional fees.

(fX1) Each State shall provide for the al- -
‘location of the total amount of fees paid to

theStatzheachymformmemluor
certification of each type of health care pro-
fessional, or an amount of State funds equal

‘ to such total amount, to the State agency or

agencies responsible for the conduct of dis-
‘ciplinary actions with respect to such typo
of health care professional.

(2) The State shall reguire each bam:

- care provider to have in effect.a visk man-

$81.607 plus 10% of the

ATERTITY M o e SrT R
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agément program which complies with the
laws of the State and which is acceptable to
the agency responaible for Heensing o emru-
fying such health care provider.

(3) The State ghall require each company
which' provides health care professional U-
ability insurance in the State to—

* (A) make available, upon the request of

" any State board or agency responsible foe Ii-

censing, certifylng, or disciplining health
csre professionals, information concerning
any settlement, judgment, or arbitration
sward for damsages for malpractice against
any health care professional over which
such board or agency haa jurisdiction; and
(B) establish, from the data availzbie to
such company, programs of risk mannge-
ment for health care professionals, and re-

- quire each such mfe-lom.l as a eondluon

of maintaining tnsurance, to
suchmgtlanoneemmmm

. year period.

(¢XA) The State shall authorize each
State agency responsible for the conduct of
disciplinary actions for a type of health care
professional to enter into agreements with
State or county professional societies of
such type of health care professional to
permit the review by such socleties of any
malpractice action, complaint, or other in.
formation concerning the practice patterns
of sny such health care professional. Any
such agreement shall comply with subpara-
graph (B). .

(B) Any. agreement entered into under
sudbparagraph (A) for the review of any mal-
practice action, complaint, or other informa-
tion concerning .the practice patterns eof &
health care professional shall—

(1) provide that the health ¢are profes-
stonal society conduct such review as mo-

findings to the State sgency with which it
entered into sush agreement and shall take
such other action as such .oclety enndden
appropriate; and

(ili) provide that tho eanduct of such

preservation of confidentizlity of medical

information and of the review process.

(T) The State shall provide that any activ- .

mmmmc of the Men.l
Oouminionm :
suz.'l (.)wxwmmmmmmm

adopted; or in effect {n the State;
(2) the activities condncted by the State

or health care professional liability insur-
ance. : . )
(b)WlthmumnmlMQheMofd:-

under section 4 or.

S 14359

summarizes the tnformation submitted to

the Secretary in the gnost recent reports ot

the States under subseetion (a).
AUTHORIZATION OP APPROFRIATIORS

Sec. 8. (aX1) Por grants under section
4(bX2), there are authorised to be appropri-
ated $12,500,000 for fiscal year 1987,

(2) Por grants under gsction 4(bX3), there
are authorized to be appropriated 8375.000
for fiscal year 1987. .

(bX1) For grants under gection 8(bX3XB),
thers are authorized to bs appropriated
$102,000,000 for fiscal year 1987.

(2) For grants under section S(ODUIXNC),

" there are authorized to ke appropriated

$3,600,000 for fiscel year 1987.

(3) Amounts appropriated under this sub-
section shall remain available from October
1, 1088, to Beptember 30, 1089.

(cX1) For grants under section S8(cX1XA),
there are authorized to be appropriated
$51,000,000 for fiscal year 1988,

(3) For grants under section S{cX1XB),
there are suthorized to be s&ppropriated
81,500,000 for fiscal year 1688.

(3) Amounts appropristed under this sub-
section shall remain available from October
1, 1887, to September 30, 1990.

(dX1) For grants under section S(cX2XA),
there are authorized to be appropriated
$51,000,000 for fiscal year 1988.

(2) For grants under zection S(cX2XB),
there are suthorized to be appropriated
$1,500,000 for fiscal year 1989.

(3) Amounts appropriated under this sub-
section shall remain avallable from October
1, 1988, to September 30, 1991.

By Mr. TRIBLE:
- 8, 1805, A bill to amend title §,

. United States Code, to increase the op-

portunity to proviie & survivor annu-
ity under subchapter III of chapter 83
of such title; and to improve retire-
ment counseling- for Pederal Govern-
ment employees; to the Committee on
Governmental Affairs.

ZLECTION OF SURVIVOR ANNUITY

Mr. TRIBLE. Mr. President, today I
am introducing legislation of critical
importance to Federal retirees and
their spouses. This legislation would
ensure that retired Federal employees
are provided with & sufficient opportu-
nity to elect a survivor annuity under
civil service retirement. My colleague
from Virginia, Representative FraNk
Wour, is introducing stmilar legislation
in the House.

Under current law, Federal employ-
ees must make a decision regarding
the selection of survivor benefits prior
to retirement.: Once that decision is

- rasde it is irrevocable. If a retiree does

not elect to provide a survivor annuity,
then there is no oppoﬂnnlty to change
that decision.

Far too often, this decision is based

" upant incorrect or incomplete informa-

tion and advice provided by the Feder-
al employee’'s personnel retirement
counselor. As a result, and in spite of
‘the retiree’s wishes, some survivors of
Federal retirees are left unprotected
and’  without .3
upon the death of their spouse.

"Mr. President, my legislation will.
eliminate this unfortunate situation.

.It would provide. Federal retirees with

& second opportunity to elect survivor
henuttl if they have not M done
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‘ along with another important meas-
ure, S. 1804, introduced by my distin-
guished Senate colleague, ORRIN
. Harch. His proposal 'is authored by
. the American Medica) Association.

: ~ Mr. President, there is no question

that the funding of malpractice insur-

- ance is reaching a crisis point. I was

reading an article in the Mankato Free

~ Press from my own State of Minneso-
. ta, about & young woman named Ann-

McCall, who was looking forward to

having the doctor who had delivered

her. 21 years before also .deliver her

new baby. Just 2 weeks before the an-

. ticipated delivery date, her doctor in-

- formed her that he was turning over

his obstetfic practice to another

doctor because he could no longer
afford the escalating cost of his mal--

_ practicé insurance premiums. Zachary.

McCall was born to -Ann and Pat

McCall with the assistance of 8 physi-
cian-they had known for only 2 weeks.

This story is repeated every day all
over this country. And it's happehing
because there are major problems with
the medical malpractice system in the
United States. .

Malpractice insurance premium
costs are skyrocketing, reaching- as
high as $100,000 a year for some speci-
ality physicians in certain areas of the

country. The number of malpractice

claims has tripled over the past decade

and million dollar settlements happen

. on a regular basis. The average settle-
ment has grown from $5,000.to over

$300,000 in just 6 years. - :

Growing numbers of claims have re-

sulted in physicians practicing defen-
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have gotten too.far out of line from .
premium revenues. - . L
These problems are not new. In the
mid-1970's, 'in response to’ increased .
numbers of claims and sizes of settle-
ments, ‘many liability insurance carri-
ers were left out of the market and
others had to.raise their. premiums by -
as much a$ 750 percent. The States ré- - .
sponded. to this -by enacting medical. . -
malpractice before - legislation. But .-

these reforms have;obviously not had.
much of an effect. R .
States are now taking even more ..
steps to reform their tort laws. I:was. - |
fn Florida in November and learned
about their newly. passed-law which in- -
cludes a sliding fee scale for.attorneys’
contingency fees, States. are. trying-
'other methods of- reform, and-the. jury
is- still out on the likely -success. of-
these measures. We will watch these
changes closely. But it is-time to-deter::
mine whether a Federal role.in this-
area is appropriate. : e
The crisis may be upon ‘us again. .
This demands action. We.-must- bring.
down the cost of malpractice. insur-
ance to physicians, insurers, and the
public, and at'the same time, create a -
more equitable, efficient system to ad-
judicate malpractice. At a time when
the health care marketplace is becom-
ing more and more cost conscious,
we can i1l afford this lopsided, ineffec-
tive malpractice. system that perpet.
uates an insensitivity to price and un-
responsiveness to fairness.
1 trust the new year will bring seri-
ous debate and resolution of the pro
fessional liability crisis. I.intend to b
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By Mr. DURENBERGER (for

. *“himself and Mr. DANFORTH). -
S. 1960.-A bill entitled the “Medical

Offer and Recovery Act”; to. the Com
mittee on Finance. . . B

MEDICAL OFFER AND RECOVERY ACT
. Mr. DURENBERGER. Mr. Presi-
dent, today 1 am introducing the Mdi-
cial Offer and :Recovery Act along
with my. distinguished colleague, the
Senator  from Missouri (Mr. Dan-
rorTH). 1 am-introducing this bill as a
courtesy to my distinguished House
colleagues, . Representatives MOORE
-and GEPHARDT. It.is a companion bill

: -+ to H.R.-3084 which would propose to

"..reform this country's medical malprac-
tive system: This measure includes re-
finements to the proposal which they
introduced last year and I am includ-
fng- a summary of the bill after my
statement which outlines the provi-
. stons-and changes from last year's ver-
sion. Ce o
My House colleagues spent consider-
able ‘timé and effort developing this
proposal and it is a serious contribu-
tion to a much needed national debate.

It is the one major measure that pro-

vides an’ alternative: to State tort
reform; and therefore deserves exami-
nation and scrutiny in:‘the Senate

sive medicine. The AMA estimates g¢ the center of that debate. Mr. Presi-
that this may ‘cost Americans at least gent, I ask unanimous consent that
$15 b;lhvog).a year in extra costs. Still ¢ne bill and summary of the Medical
the. number of claims against doctors.  Offer.and Recovery Act be printed in
continues to grow, and the public Pays the RECORD. ..

for it through -high hospital bills, ~There being no objection, the mate-
doictor bills, and health insurance pre- ria] was ordered to be printed in the
miums. : as follows: )

Higher ‘malpractice insurance costs REcorp, as fol ov.ss'lsso o
ot "Soctors”and Rospials 1 FUSE g vt y s S e o 9
o thiva party payers and onsumers. - Aenreietio et ol Wempiens o
It is also pricing some physicians OUt “gpemon i sHoRTTITLE. - -
‘of business. The Minnesota Medical .~aqpis Act may be cited as the "Medical . -
Assoqiatgon»estunates that. 40 family Offer and Recovery Act". s
practice doctors have stopped deliVer:. gpc 2 ALTERNATIVE LIABILITY SYSTEMFOR MAL..

ing babies and more are expected to-. . PRACTICE.. o L
drop the obstetric part of their prac- .. (a) MEDICARE AsmExpMENT.—Part A of title,
tice. This' could create_ serious prob- XVIII-of-the Social Security Act'is amend:
lems for residents in rural Minnesota €d= .. . o L
and similar areas around the country (1) by Inserting afier the heading to part,

1 e A the following new subpart heading: o

who rely on their. community doctor . orow . . R
re. . " “Subpg_.x;t 1~—Hospital Insurance Program’,
5 and O

for all their medical care. - . .

The litigation of malpractice cases is ~

unwieldy ‘and expensive. It 'is also. (2) b‘Y»B?!d.i.nG at the end the f,d]!"".“'lfis new N
time-consuming and inequitable, A few subpart. : . R
2 “Subpart II—Alternative Liability System S

plaintiffs are awarded.large recoveries, i
but only after a long, drawn out litiga- . for Malpractice
tion process. But the real tragedy Is “TENDER OF COMPENSATION BENEFITS IN
that the expense of litigation discour-. SETTLEMENT OF MALPRACTICE CLAIMS "
ages many with valid claims from even “Sgc. 1821, (aX1XA) In the case of &
-prosecuting those claims. And interna- . :re':il:'ilh( f)‘:gn";‘;‘i'é%"- (as- definied. in -para;
tional reinsurance -companies &re S vhich-— .
e 1 auit POIRGUFINE ATETl  prut s saction TSR AN o o
_can malpractice insurance companies. " (D is potentially liable:for-a personal-
These reinsurers. are concerned thet injury (as.defined in paragraph (4X(A)) to an’ -
damdge awards in, the United States injured individual, -+ - .°

18- =
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if the provider provides the individual not
later. than the 'date specified in subpare-
graph (C) with a written tender to pay com-
pensation benefits with respect to such
injury {n accordance with this subpart, the
individual and any other entity shall
(except as provided in paragraph (3)) be

foreclesed from bringing any civil action de-

scribed ‘in paragraph (2) against such pro-
vider or other entity joined under subseo-
tion.(b) based an'such personal injury,

“(B) If theé provider fails to provide an in-
dividual with such' a. written tender on a
timely; basis with respéct to a personal
injury,; the individual may, during the 69
day period beginning on the date specified
in subparagraph (C), serve on the provider a
written request for arbitration on the ques-
tion of the legal liability for the personal
injury and the provisions of this section
shall apply as though-a .tender under sub-

‘paragraph (A) had been made. If the arbdf--

trator determines that the provider was-
wholly or paruy Icgany liable for the per-
sonal injury—

“(i) the amount of the liability of the pro-
vider shall be determined as though the pro-
vider had made a timely wnder under sub-
paragraph (Al and

(i) the provider shall- be lable for rea-
sonable attorneys fees incurred by the indi-
vidual who requested the arbitration. .

“(C) The date referred to in subpars-

-graphs (A) and (B) is—

“(1) in the case of a personal infury resuit-
ing from a stay as an inpatient in an institu-
tion, 180 days after the.date of the patient's
discharge from the institution,

“(if) in the case of failure to provide in-
formed consent, erroneous diagnosis, or
injury to a8 new born caused by action or in-
action before or at the time af birth, 180
days after the date of the filing of a claim
against the provider, or

“(ili) in the case of any other personal
injury, 180 days after the date of the action
or inaction giving rise to the personal
injury, L
except that such date may be extended for
up to an additional 60 days for purposes of
subparagraph (A) if the provider and the
patient agree in writing to such extension.

*(D) Nothing in this subpart shall be con-
strued as changing any applicable statute of
limitations of any State or of the United
States

“(2XA) Except as provided in subpara-
graph (B), civil actions referred to in para-
graph (1) include any civil action (whether
brought in a Federal or State court) which
could have been .brought against a compen-
sation -obligor (as defined in' subsection
(dX1)» for recovery of damages relating to

_personal injury, whether based on (D negli-

gence or gross negligence, (il) strict or’ abso-
lute liability (n tort. (iii) breach of express

- or lmphed warranty or coatract, (Iv) failure.

to discharge a duty:to warn or instruct or to
obtain consent. ar (v) any other theory that
is (or may ‘be) a basis for an award of dam-
ages for personal injury.

.. “(B) Civil actions referred-to in subpara-

N graph (1) do.not include—

“t1) any action to.r for D
tion benefits tendered under this subpart, or

(i) any action in the nature of a wrong-
ful_death ‘action, but only in the case of
such an action for losses accruing to survi-
vors after the death of an injured individual
and resultmg from the death of the individ-
Lal

*(3) In no event shall a civil action be
foreclosed under paragraph (1) against any
‘entity which intentionally caused or {ntend-
ed to cause .injury, except that this para.
graph shall not apply with respect to a per-
sonal injury unless the injured individual
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provides the provider making a tender with
& notice of elsction not later than 99 days
after the date the tender of compensation
benefits was made.

“(4) As used in this subpart:

“(A) The terms ‘injury’ and ‘personal
injury’ mean wsickness or disease or bodily
bharm arising in the course of the provision
of beaith care services provided pursuant to
(or for which payment may be made under)
this title, a State plan approved under title

‘XIX, plans under sections 1079 and 1086 of

title 10, United States Code (relating to the
CHAMPUS program), section 813 of title 38,
United States Code (relating to the
CHAMPVA program), a health benefits
plan pursuant to & contruct with the Office
of Personmel Management under chapter 89
of titke 5, United States Code (reiating to
the Federal employees health benefite pro-
gram), title 10 or title 38 of the United
8tates Code (relating to the Department’of
Defense and the Veterans' Administration),
ar any other program established under
Federal law.

‘“(B) The teren ‘injured individual’ means
an individual suffering injury in the course
of health care provided by an individual or
entity.

“(C) An entity intentionally causes or at-
tempts to cause a personal {njury when the
entity acts or fafls to act for the purpase of
eausing injury or with knowledge that
injury is substantially certain to follow; tart

dividual's act or fallure to act is intentional
or is done with the individual's realization
only that It creates & grave risk of causing
injury without the purpose of causing
tnjury or if the act or amission is for the
purpoee of averting bodily harm to the indi-
vidual ar another entity.

‘(D) The term ‘beaith care provider

means—

“(1) any institution described in subsection
eX D), (£)(1), YX1) of section 1861 which is &
Pederal institution or meets the require-
ment of section 1881(ex™),

‘(1) an ageney or organieation described
in section 188l(eX1) which meets the re-
quirement of section 1861(0X4),

“(iti) any health care professional de-
scribed in section 1861(r), and

“(iv) a rural health clinic (as defined in
sectian 1861(aaX2)), 8 comprehensive outpa-
tient rehabilitation facility (as detined In
section 1861(ccX2)), and a hospice program
(a5 defined In saction 1861(ddX2)).

“(E) The term ‘entity’ includes an tndivid-

ual or person.
“(BXIXA) A health care provider which
has tendered (or deemeéd to have tendered)
compensation beneflts under subsection (a)
may, by written notice to the entity, join in
the foreclosure provided under subeection
(a) any entity which s potentially liable, in
whole or in part, for the personal injury and
who may benefit from foreclosure of artion
against the entity under subsection ().
Joinder under this subparagraph may aaly
be by written notice to the entity o be
joined and such notice shall not be effective
if provided later than the dste the provider
makes the tender under don (a).

“(B) Any entity which would benefit from
foreciasure of action agxinst the entity
under subsection (a) with respect to a per-
sonal injury shall be joined in any tender
made (or deemed to have been made) under
subsection (a) with respect to that injury if
the entity requests such joinder by written
notice to the provider making the tender
under subsection (a) not later than the date
the tender under subsection (a) {8 made.

*(2) By joinder under
entity is deemed to have agreed to pay &
share of (A) such compensation benefits and

- 19
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(B) the reasongble costs incurred by the
provider in preparing and making such
tender and paying ocompensation benefits.
Any disagreement between such entities in-
volved as to any entity's share of the bene-
fits and costs or the amount of such costs
shall be submitted to binding arbitration for
determination and each entity’s share shall
be based on the comparative fault of the en-
tities- (other than the injured individual) in-
volved.

“(cX1) Any entity- which has tendered (or
deemed to have tendered) compensation
benefits with respect to an individual under
subsection (a) or been joined in the tender
under subsection (b) shall be subrogated to
any rights of the individual agninst another
entity (other than against another entity
joined under subsection (b)) arising from or
contributing to the persanal injury and
shall have a cause of action separate from
that of the individual to the extent that (A)
elements of damage compenssted for by
compensation benefits are recoverable and
{B) the entity has paid or becomes obligated
to pay accrued or futare compensation ben-
efits.

*(2) In the case that a foreclasure from l-
ability is effected under subsection (a), no
right of subrogation, contribution, or indem-
nity shall exist against a compensation obli-
gor other than the right of contribution
among compensation obtigors under subsec-
tion (b)(2), nor shall any proviston of any
contract be enforced that has the effect of
Hmiting or excluding payment under that
contract because of the existence or pay-
ment of compensation benefits under this
subpart.

“(3) The District Courts of the United
States shall not hmve jurisdiction under sec-
tion 1331 or 1337 of title 28, United States
Code, over any civil action arising under this
subpart.

*(d) As used in this subpart: ‘

(1) The term ‘compensation obligor'—

“(A) means, with respect to a persanal
injury, the health care provider that has ob-
ligated itself to pay compensation benefits
under subsection (a) with respect to that
injury, and

*(B) includes—

(1) any entity that has been joined under
subsection (b) with respect to that injury,
and

“(if) any other entity (including an insur-
ance company) which is contractually re-
sponsible for payment of the obligations of
& compensation obligor under this subpart.

*(2) The term ‘ithating compensation ob-
ligor means, with respect to a personal
injury, the compensation obligor which (A)
first tenders compensation benefits to the
injured individual, or (B) agrees (0 serve as
an {nitiating compensation obligor and has
been designated as such by a majority of
the compensation obdligors for that injury
for purposes of this subpart.

“AMOUWT OF, AND ADJUSTNENTS TO,
COMPENWSATION BENEPITS

“Sec. 1822. (aX1) The amount of compen-
sation benefits payable with respect to &
personal injury is equal to the net economic
Joss (a8 defined In subsection- (bX1)) result-
ing from such injury, plus attorney’s fees
(a8 provided under saboection (¢)).

“(b) For purposes of this subpart:

“(1) The term ‘net economic 1085’ means—

r“(A) economic detriment, consisting only
O~

(1) allowable expense (as defined In para-
graph (2XA)),

(i) work loss (as ‘defined in paragraph
(2X(B), and

“(1ii) replacement servi
in paragraph (2XC)),

ees loss (as defined




Document from the collections of the AAMC Not to be reproduced without permission

December 12, 1985 ,
whether. causad by pain and suffering’ or
physical impairmeat, but rot Including non-

economic 1oss (as defined in paragraph (37),
less coilateral benefita (as defined in pan-

graph (4)).

. “(2XA) The wn ‘allowable expmse
tncurred. for
producu services, . n.nd accommoditions:res-

sonably ‘needed for ‘medical- care; training,

and -other remedia} trestment and care of
an injured individual, but includes expenses
for rehabilitation trestmenti and oecupa-

uonaltxﬂnhmonlylnmrdumvlthm :

section (d). .
“(B) The term ‘work loes’ meunloolnz
cent of the loss of income from work the in-

- fured. individua) would have' performed. it

the individual had not been injured, reduced
by any income from-substitute work actus)

1y performed by the individual or by tncome _
the individual would have earned in avai)

able appropriate substitute work the. indt-
vidual was capable of performing but unres-
sonably.failed to undertake. -

*(C). The.term renlaeement services 10ss’
means reasonable expenses incurred in:ob-

taining ordinary and necessary services im

lieu of. those the.injured individual would

have performed, not for income but for.the ‘

benefit of the individual or the individual's
family, 1t the mdeuu hnd not been. in-
ju

*(3) The term noneconomic detriment’
means pain, suffering, lneonvenlence. physi-
cal impairment, ‘mental angulsh ‘emotional
pain and suffering, punmve or exemplary
damages, ‘and-all other senem) (as opposed
to.special);damages, including loss of earn-
ing capacity and loss of any of the lollovina
which would have been provided by an in-
jured individual to another: consortium, so-

- ciety,, companionship, comfort, proeecuon.

maritdl care, attention, sdwice, cougisel,
training, guidance, and educstion. Such
term does not include pecuniary lozs csused
by pain and suffering. or by physical impair-
menL

"(4) The urm ‘collateral benefits’ means

- all benefits and ndn.nhaes ‘recetved or ent-

tied to be recelved (regardless of any right
any other entity hias or is entitled to assert
for recoupment through subrogation, trust
agreement, lien, or otherwise) by an injured
individual or other entity as reimbursement
of loss becausé of personal injury. payable
or required to be paid, under—

“(A) the laws of any State or the Feéderal
government (other than through a claim for
breach of an obligation or duty), or

“(B) any health or accident insurance,

" wage or salary eonunuauon plan ar d!sabu

ity income insurance;

except-that no benefits payable with réspect
to an injury under 2 State plah approved
under title XIX sha.ll be considered -to-be
collat.eral benem.s lor purposes of ths sub
paramph

“(eX1) Compemauon bendits shau In-
clude reasonable expenses incurred by the

injured individual tn.collecting such bene-
fits, including a reasonable: attorney’s fee.: this
Such expenses may ‘be offset from the

amount of compensation benefits otherwise - paid

provided, if. any significant part of a claim
for compensation benefits. is fraudulent oe

- 50 .2xcessive as to have no reasonable foun-

dation."

“(2) A eompemu.hm obligor defending a
claim for eompennuon benefits shall be al-
lowed a reasonlhle atlorney’s fee, in addl-

‘tion to other reasonable expenses incurred,

in defending such a claim or,part, thereof

that is fraudulent or 50 excessive as to have,
no reasonable foundation. The fee or ex- " vided
penses may be treated as an offset to any -
" compensation benefits due, The compensa-
tion obligor may recover from the claimang

CONGRESSIONAL RECORD — SENATE

.any p‘rt of the fee wexperuu not offset or.
“otherwise pajd.
(-} $V3 Allowuhle expenses: under’ subsec-

" tion (bX2XA) include expénses for & proce-
;dmwmmxanmuuudonmdn

-proublerehabmm.lvewmmmem

pemuunnheneﬁuol.hervhemnhh.uu-a
is likely to contribute
ltwmmtenhmee

biliation, even though

the injured individual's earning capacity. '
shall i

expenses deacribed tn paragraph (1) with re-

-spect Lo a‘procedure or treatment for reha- -
‘bllitation’or & courseof rehabilitative octu- e
mmmwhuhueeedu.mmm e

30-day. period unless the injured individual
has provided the initlating compensation
obligoz with notice of such procedure, treat.
ment, ar. course of training before expenses
wmmamummwmm

dure, treatment., or course ' nn.lnlul

during such'period have been incurred.: -
“PAYMENT GF COMPENSATION SEWRPITS |

“Sxc. 1823. (8X1XA) Compensation bene-
fits shall be paid ot later than 30 days .

-after the date there is submitted to the nt-

tiating eompensation. obligor = reasomable
proo!o!thehctundamuntofneteeo
nomic loss incurred, except that payment
may be made, for expenses ineurred over pe-
riods not exceeding 31 days, within 15. ays
after the end of the period. 1f reasonable
proof1s supplied &3 t0 only a portion of net
economie loss, and the portion totals $100 or
more, the compensstion’ benefits with re-
speetsothatpomonshanbepa!dwnbwt
regard to the remainder of the net economic
loss. An infared individual to whom a tender
of compensation benéfits has’ been made
under section 1821 shall be éntitled to inter-
est, at the annual rate of interest applied to
judgments in the State in.which the injary
occurred;, on such benefits not paid on a
timely basts.

-“(B) If there ehm £ 3 perlod of five years
after a clalm. foF payment of net économic
loss incurred fs Iast made with respect to s
personal. injury, the injured individual is:rro
longer entitled to recetve compenzation den-
efite with regpect to that infary.

“(2) A compensation obligor who rejectdin
whole er in part @ claim for eompenigtion .
benefits shall give to the claimant prompt
vrmennodeeolmerejecuon and the rea-
sons therefor.

“(3) Compensation benefits wm) respect
to allowable expenses may be paid ‘either to -
the injured individual or to the entity sup-

pmmemmn'rweu.ormmod& B
vidual.:

tionz to the indl
*(b) In lien of payment therelorusl par!
of allowable expenses and ‘with the consent -
ott.hetlumedmdh‘ldml ahenmxearepro-
vider may provide wedical or. mthﬂmmve
strvices needed by the infured indtvidoal. -
“(cx1) Except as otherwine provided in-
subsection, subséction €dX2), or séction
1823(cX2), compensation  benefits shall be -
without deduction or setoff. ~ =~ -~
‘(2)Anmtcmnmemmtw
assigni any right to compensation benefits -
under this subpart for net economic 1088 ac-
mmmelutnnhmn!ombleexeept
as to benefits for—
“(A)mklocwsemremymemofulmo-

4 by the assignee.
*(3HA)Y Compensaticn- beneﬂﬁ !ot nllow
able expense are exempt from garnishment,

attachment, execution, and any other proc-

- 20
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ess or clatm, except- upon & ¢laim of a credi-

--tor who has provided products; services, or

--sccommoditions to the extent beneffts: are

"-for allowable expense for. those producu. T

services, or accommodation. . -
-*+(B) Compensation beneﬂu ‘other.” thm

- those for allowable" expense- are. exempt-
the - from garnishment; utachmznt. execution,,
‘mdwmmcdmnmm-wm

that wages OFf eArnings are exempt: under -
any applicible law exempting: “Wages: or
gamlngs {rom’process or ciaims. .

“i4X1) Except as.provided in. clause- (m) a
claim for compensation ‘benefits. shall. be

" pald withous: deduction or ‘offset: for. collat- R
‘eral baxeﬂtl. l! the. eollat.enl.bendlu ‘have i -

: “compensation’ ohum h emmed
40 reimburseniént from.the éntity. obmmd
to_make. the’ piymenta. or' from. the’ mﬁv
which actually reeelm the payments.
L (i) A mpmuon cobligor may. offset
‘amounts it ‘i entitled to. recover under

. "',M&)Mwwm
. fits otherwise due. -

* “(dX1)An ehtity miking paymmc of com-
pensauon benefits under this, subpart may.

bring an action against’an entity to recover *
Wheneﬂwwd because of sn -
ntional ‘misrepresentation of a material -

Mh’muenmyuponwmchmeenuu
relied, except that such an action may not
be brought sgainst the injured : individual
unless the injured individual made or had
knowledge of Lhemauuo(themhm
sentation.
© *4(3) If such entity secures judgment in an
action under paragraph (1) the entity may
offset amounts it is. entitled te recover
undesr such judgment against any emnpelm-
tion benefits otherwise due.
“REQUIRING DISCLOSURE OF PACTS ABOUY, AND
MENTAL AND PHYSICAL EXAMINATION ov. m-
JURED INDIVIDUALS

“Sxe. 182¢. (aX1) Upon request of an. tn-
jured individual or compensation obligor; in-
formation relevant to. payment of compen-
sation: benefits shall be disclosed as follows:

- “(A) The injured individual shall furnish
ev'ldence of the individual’s earnings, if self-
employed. .

“(B) An.employer of the individusal shall
“furnish a statement of the work record and

‘earnings of an‘injured individual who is-or

was an employée of the employer; for the
pertod specified dy the injured individual or
" obligor making the request,.which may ib-
clude & ressonable period before, and the
entire period after, the Injury.. ..

*(C) The-Injured individual, shall del.lver
to the eﬁmpennuon obligor upon request a
copy of every written repart, not otherwise
.avallable to the compensation obligor, previ-

" ously or thereafter made, avallable to the . :

individual;. concerning ‘any -medical treat: .
- ment.or examination of the njured tdivid-
ualnndthemmesmdaddxmesofhospl—

“tals, physicians,-and’ ‘other entities, examin-
ing.- diagnosing.":

treating, or. providing ac- -
commodations to the tndividual in regard to -
the injury.or:to'a relevant past injury, and
the injured individoal shall authorize the.

- edbmpensation ‘obligot to inspect and copy al
relevant records made by such entities..

¢ *(D) A'hospital, physician, or other entity
examming; disgnosing, testing, or providing
accommodations to.an injured-individual.in

connectton ‘with- & eondmon alleged to be -

apon suthorization-
ual, shall furnish & written.
" history, condition, diagndsis, medical m
treatmeént, md .dates and cost ‘of treatment.
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. of the Injured-individual in connection with

that condition or any previous or other con-
dition which may -be relevant to assessing

. such condition; and permit inspection and

. copying of all records and feports &s to the

PR

history. condition, treatment, and dates and
cost of treatment. . ’

Any entity (other than the injured individ-
ual or a8 compensation obligor) providing in-
formation under this paragraph may charge
the entity “requesting the information for
thé reasonable-cost of providing it.

(2 In case of dispute as to the right of an
injured individual or compensation obligor
to discover information required to be dis-.
closed under this subsection, the individual

- or obligor may petition a court having juris-.

.’ diction over the mattér for an order fordis- -

covery, including the right to take written
or oral. depositions. Upon notice to all entl-
ties. having an interest, the order mmy be:
made for good cause shown. It shall specity
the time, place, manner, conditions, and
scope of the discovery. To protect against
oppression, the court may enter an order re-

" {using discovery or specifying conditions of

discovery and.directing payment of costs
and expenses of the proceeding, including
reasonable attorney’s fees. .
(bX1) If the mental or physical condition
of.an injured individual is material and rele-

., vant to compensation benefits, 8 compensa-

“tion obiigor may- petition a court having ju-

risdiction over the matter for an order di-
recting the individual to submit to a mental

.or physical examination by 8 physician.

Upor notice to the individual to be exam-
ined and all entities having an interest, the
court may make the order for good cause
shown. The order shall specify the time,
“place, manner, conditions, scope of the ex-
amination, and the physician by whom it i8
{o be made. *

+(2). If requested by the individual exam-
ined. a ;compensation obligor  causing 8
_mental or physical examination to be made
shell deliver to. the individual examined &
copy of the written report of the examining
physician, ‘and reports of earlier examina-
tions of the same condition.- By requesting
and obtaining a report of the examination
ordered or by taking the deposition of the

" . pHysician, the individual examined waives

any privilege the individual may have, in re-
lation to the claim for compensation bene-
fits, regarding the testimony of every other
petson who has examined or may thereafter
examine the individual respecting the same
. ¢ondition. This subsection does not preclude

discovery of & report of an examining physi- .

cian. taking a depbsition of the physician, or
other discovery P ures in accordance
‘with any rule of court or other provision of
law. This paragraph applies to examinations
made by agreement of the individual exam-
ined and a compensation obligor, unless the:
agreement provides otherwise.
+(3)' I any individual refuses to comply
w«ith an order entered under this subsection,
the court may make any just order as to the
refusal,- but may not find a individual in
contempt for failure to submit to & mental

- or physical examination.

" (¢) If & health care provider tenders com-
pensation benefits with respect to an in-
“jured individual under this subpart and
thére is a dispute between the initiating
compensation obligor and the injured indi-
vidual respecting the determination of the
* amount of the compensation benefits owing,
except as otherwise provided under this sub-
_ part. the initiating compensation obligor or

° the individual may apply to a court with ap-

‘propriate jurisdiction for a declaration as to
- the amount of the compensation benefits
owed.
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“LUMP SUM AND INSTALLMENT SETTLEMENTS
-AND DECLARATIONRS OF BENBFITS

~8gc. 1825. (a) An obligation to pay com-
pensation benefits may be discharged inf-
tially or at any time thereafter by a settle-
ment or lump sum payment, except that no
such discharge shall be made with respect
to an injury with a current value of net eco-
nomic loss exceeding $5,000 unless a court -
having jurisdiction over the matter deter-
mines that the settlement is fair to the in-
jured individual. A spettlement agreement
may also provide that the compensation ob-
ligor shall pay the reasonable cost of appro-
priate medical treatment or procedures,
with reference to & specified condition, to be
performed in the future. S

“(bX1) In an action fqor payment of unpaid

‘compensation benefits, a judgment may be

entered for compensation benefits, other
than allowable expense, that would accrue
after the date of the award. The court may
enter a judgment declaring that the com-
pensation obligor is liable for the:reasonable
cost of appropriate medical tréatment or
procedures, with reference to & specified
condition, to be performed in the future If it
is ascertainable or foreseeable that treat-
ment will be required as a result of the
injury for which the claim is made..

“(2) A judgment for compensation bene-
tits, other than with respect to allowable ex-
penses, that will accrue thereafter may be
entered only for a period as to which the
court can reasonably determine future net
economic loss. .

“(3) If the Injured individusl notiffes the
initiating compensation obligor of & pro-
posed specified procedure or treatment for
rehabilitation or specified course of rehabi-
llation occupational tralning the expenses
of which are an allowable expense and the
compensation obligor does not promptly
agree to such characterization, the injured
individual may move the court in an action
to adjudicate the individual’s claim, or, U no
action is pending, bring an action in & court
having jurisdiction over the matter for s de-
termination respecting whether or not such
expenses are allowable expenses for which
compensation benefits are payable. The lni-
tiating compensation obligor may move the
court in an action to adjudicate the injured
individusl's claim, or, if no action is pend-
ing, bring an action in a court having juris-
diction over the matter for such a determi-
nation &8s to whether or not expenses for
such s procedure, treatment, or course or
training which an injured individual has un-
dertaken or proposes to undertake are. al-
lowable expenses for which compensation
benefits are payable. This subsection does
not preclude an action by the initiating
compensation obligor or the injured individ-
ual for declaratory rellef under any other
applicable 1aw, nor an action by the tnjured
individual to recover compensation benefita.

(4) If an injured individual unreasonably
fails, either directly or through one legally
empowered to act on the individual's behalf,
to obtain medical care, rehabilitation, reha-
bilitative occupational training, or other
medical treatment which i3 reasonable and
appropriate, the initiating compensation ob-
ligor may move the court in an action to ad-
judicate the injured individual’s claim, or, if
no action is pending, may bring an action in

& court having jurisdiction over the matter
for a determination that future benefits will
be reduced or terminated so-that they equal
the benefits that in reasonable probability
would have been due if the injured individ-
ual had submitted to the procedure, treat-
ment, or training, and for other reagonable
order. In determining whether an injured
individual has reasonable ground for refusal
to undertake the procedure, treatment, or

- 21 -
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training, the court shall consider all rele-
vant factors, including the risks to the in-
jured individial. the extent of the probable
benefit, the place where the procedure,
treatment. or training is offered, the extent
to which the procedure, treatment, or train-
ing is recognized as standard and customary,
and whether the restriction of this para-
graph . because of the individual's refusal
would abridge the individual's right to the
free exercise of religion.

“(eX1) A settlement sgreement or judg-
ment under this section may be modified as
to amounts to be paid in the future upon 8
finding that:a material and substantial
change of circumstances has occurred after

- the dste the agreement or judgment was
- made, or that there is newly discovered evi-

dence concerning the injured -individual’s
physical condition, loss, or rehabilitation,
which would not have been known previous-
1y or discovered: in the exercise of reasona-
ble diligence prior to such agreement or
judgment. ’ o

“(2) The court may make appropriate
orders concerning the safeguarding and dis-
posing of the proceeds of settlement agree-
ments and funds collécted under judgments
under this section. .

(3) A settlement agreement or judgment
for compensation benefits may be set aside
l’! n¢u found to have been procured by

rau

“ASSIGNED CLAIMS PLAN

“Spc. 1826. (a) In order to participate in
the alternative liability program under this
subpart, & health care provider must partict-
pate, directly or through an insurance com-
pany which has agreed to be the compensa-
tion obligor with respect to that provider. in
an assigned claims plan which meets the re-
quirements of this section in order to insure
the payment of compensation benefits by
compensation obligors.

“(b)X1) Entities (including insurance com-
panies) in a State may organize and main-
tain. subject to approval and regulation by
the regulator of insurance therein, an as-
signed claims plan and adopt rules for its
operation (including designation of assign-
ees) consistent with this section.

«(2) If such a plan {8 not established or
maintained in a State, whether organized by
such entities or otherwise under State law,
the Secretary shall organize and maintain
an assigned claims plan for the State meet-
ing the requirements of this section for pur-
poses of this subpart. The Secretary may
not establish an assigned claims plan under
this paragraph with respect to health care
providers located in s State unless the Sec-

. retary determines that no plan under para-

graph (1) has been established in the State -
and the Secretary has provided -the State

with notice providing the State at least six

months in which to establish such & plan.

“(3) Each assigned claims plan shall pro-
vide for assessment of costs on & fair and eq-
uitable basis consistent with this subpart
and providing for assignment of claims in
accordance with subsection (¢). An assigned
claims plan may not permit an entity cov-
ered under the plan to withdraw from the
plan retrospectively. ,

*(¢X1) An injured individual entitied to
compensation benefits from a compensation
obligor pursuant to this subpart may obtain
them through the assigned clalms plan es-
tablished pursuant to this section if the ini-
tisting compensation obligor obligated
therefor is financially unable to fulfill its
obligation.

“(2) Where an assigned claims plan finds
that s compensation obligor which is assocl-
ated with such plan reasonably s financial-
1y unable to pay the compensation benefits
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it owes, the assigned claims plan shall unlbegg—-..

beiiefits of the identity and address of the tion (I> knew (or had resson to believe) that. the

minimize :
injured individuals. Any such assignee shall mation .

sor of 120 percent of the costs and expenses
incurred in -fulfilling the obligor's obliga-
tions. : .

“(d) If an obligation quau!lg for assign.

est or substitute,. Tegally obligated to provide
compensation benefits to_the tnjured -indi-
vidual, for compensation benefits provided
by the assignee. - : .
"ACTIVITIES TO ENHANCE QUALITY OF CAXE
“Sec. 1827. (aX1) As a condition of partici-

- pation for an institutiorial health care pro-

vider (as defined in subsection (€X3)) under
this title, if the provider— :

“(A) takes an action adversely aﬁectlm

cal privileges for a period of 30 days or less),
or. . .
"(B) terminates or does not renew a con-
tract with a health care professional,
for reasons relating to the professional in-
capability (as defined in subsection (¢X7)y of
the professional, the provider shal} sobmit o
writlen report detalling the action to. the
appropriate health care licensing board in

~'the jurisdiction where the provider is locat- -
ed - . ' ’

“(2(A) ‘Except as provided i subpara-
graph (C), no one shall disclose—-
“(i) the identity .of an entity that provides

" information to an institutional health care

provider (or to 'a peer review comptittee)

concerning the professional incapability of &

health care professional who is or was a
member of (or who has appied for member-
ship ‘in) the medical statf of the provider,
and S

"(ih) the minutes, analyses, findings, delib-

erations, and reports of a .peer review com-
mittee. ' :
- "(B) Except as providéd in subparagraph
(C), information described in subparagraph
tA) shall not be subject to discovery, and is
not admissible into evidence, tn any-clvil, ad-
ministrative, or criminal proceeding.

“(C) The restrictions .of subparagraphs
{A)ii) and (B) shall not apply. to the disclo-
sure, upon the request of a health care pro-
fessional against whom an adverse action is
taken by the institutional health. care pro-

vider, of information relating to that profes-

sional. but only. if the disclosare is made tn a
proceeding to determine the lawfulness of
the adverse action. e

“(bX D) In the case of & health care profes-

" sional who is or was.a member of (or who

has 'applied for membership in) the medical

" staff of an institutional health eare provid-

€r. no one shall be liable to anyone In dam-
ages— .

“(A) for an institutional health care pro-
\ider transmitting to a health care licensing
board or to another {nstitutional ‘hesalth
are ‘provider information tespecting the
professional. or ’ . : .

“(B) for any entity transmitting to an in-
stitutional ‘health care provider (or a peer
review committee) information bearing on
the professional incapability of the profes-
sional, o

~'that the Secretary determines is

. promptly assign the claims to & member or ~(1Y the Information transmitted was. false, health care services ™.

. > . Ab) Prevewrise Durticats PAYMENTS.—

“(1) the entRy transmitting the {nformi- . The first aentence of section. 1862(bX1) .of

Social - Becurity Act (42 USC. S

the information was false, and 1. acted-- 1395y(bX1)) Is amended by inserting before ., - S
with actual malice in tranemitting the tnfor . the:period at the end: the following: “or as - .

review committee) .adversely affecting the 182%2)°. . - - o
-clinical privileges of ‘a health cage profes- : —_—

stonal or terminating or-failing to-renew & : EXPLANATION OF %irk MEDICAL-OYres anp Re
contract with a health care professional, {f  .covmay .Acy. or 1985 »y Concrassuxs W.
the deéiston (or recommendation) was made Hensox ‘MOORE AND RICHARD ‘A, GEPRARDT
in good faith for the purpose o!--‘enhunclng ’ - » :" RATIONALE. © : .. e

‘the quality of cas - furnished by:the pf ° - .The.couritry again Is facing a medical mal-

e, .- 'practice crists. Litigation ls Increasing rapid-

- “(c) As used in this section: ’ . : ; ety r el PR
“ . cting “the. 1¥- The relittonship between physiclans and - . ° v
onl Driviloses’ e Ty Aoty the L G has bécome an adversarial one. it -

s mrem denying, ‘or ay. “Fhvsicians erigage in the practice of defen: - -

ing 1o renew clinlprvzons . Sve medcios Ther e Tt ey
“2) The term ‘health ‘care - lcet ‘fents to offset increased ‘nsurance preml- i 'y

g L, In some cases theéy abandan their prac-

. Wm‘gt:‘)rewect e;'s heanhg: “tices Kiny R;m,?""?" d!{f!curt for pguehm .
‘mission, or other authority (if any) respon- - "";3‘;""“ °:’: iot Befhg wellserved by the
sidle for the licensing of & health care pre-. Phtiemts are cing well-served by
fessional of that type e carrent  malpractice tigation system.

“3) The term ‘institutional health. care. T00AY's system does not' provide a. falr, .
provider’ means a health care provider de-.- F3Pd Or ‘ratiorinl method for compensating .

e aly of
care provider. thetr best mwm;me;hwn cost 6f mal-
. p : causing some physi-
"(5) The term ‘peer review activity’ means clens to abandon thelr
: practice, making it
ity coeaged I by an institutional [T 10 8 SeAdOn patients to obtiitn care.
“(A) In determining which heahth care m"’ “system  for " @m and
: - pa compensation for - ce
Prolessionals may have clinical privileges at - Pe7in8. o inetficlent. A few plainttffs win
"(g)oi.‘n de;.elmmin‘g the scope and cond}- large recovertes but only m the lnnx;nd
tions of these pnvlleges. or m dm&mﬂe&-e:
lé;::) in changing or mf)dlfyhe these privi- surance mf@ﬁm,y is sp;‘ngm tran;
b ; ; . tee' aCtional costs (fees for expert witnesses and -
mesi ¢ YT ‘Deer review committee’ [CUOTA! coSta (fee costs of Mtigation) and on
(A . payment-to' 8 -few victims of damages for .
teo Chereat) o s Instkmional meitim s Bonccomome loas (pain and’suftering. los
i a y ) of consortfum, etc.) - T A
?,-:v?w' s.n: hm. o 8 Teview ac- mvx.‘sxor_ts OF THE BILL
“(B)-any committee of the medical staff of . Modei for State Legisiation.—The Medica) .
an Institational health care provider assist- ‘Offer and Recovery Act is designed to serve
ing the governing body tn 'a peer review ac- ag model legisiation for state legisiatures.to
tivity under the'authority of (and with' “conslder’in ‘paseing: their own mechanism
functions delineated by) the governing for providing prompt payment of a patient's )
body. ' ’ . economic loss. The federal provisions of the . . . .
“(T) The term ‘professtonal incapability’ . Medical ‘Offet and ‘Recovery ‘Act will not

“REQUIRING MALPRACTICE INSURAN .'** provider would, within 186 days of ‘an oecur-
m:?,:ms TO OBTAIR ng:m o,‘mv . .rence, have the option of making a commit-
" . : ‘de.. .Ment ta pay the patient's economic loas;
Soc. 1828. A bealth care professional dﬁ.”;"?aymeﬁm ‘from "collateral sources.such as :
scribed In section 1861(x) may not partick-: ‘private health Hisurance and workers com. .
pate in the alternative Hability ‘prommura.,m'_m“ would offsetthe smount'owed by © -
under this subpart unlms’ the _p;ogeglomﬂr ‘the provider. ’ S :
has insurance against professtonal m prac- n -
tice (or has a suitable bond or other indem- w"p:"":'f“mn l"“‘»’: urt“:“: esu tnel :mm
nity against labllity for‘professlqnn mal- tient's right 1o sue for ‘malpractice onder -
practice) at least irf such amount 4s the Sec- .'the_conventional tort system would be fore-
Tetary determines to be appropriate, based closed. except. for casex where the provider-
on the amounts that are Consistent with the intentionally caused the njury or a wrong.
fnsurance or bond maintained by profession- ful death occurred, . .
als in the community and specialty involved - 3. The offer must v definition encompass.
mnmtsmmuco\nol or . .all of the patient’s. ecoromic loss. Economic .
ALTERNATIVE STATE MEDICAL LIABILITY LAW .. loss includes the cost. of continued . medica} .
“Szc.” 1829, Notwithstanding any other . and” hospital care, rehabilitation, nursing -
provision of this subpart, the preceding pro- . cdre, wage losa, the cost .of g housekeeper
visions of this subpart shall not apply to ‘and adapting the patlent's house dnd ear, as
any persoma! injury occurring— - well as reasonable at;omeys',-(egs,‘mAmvjs-
“*(1) before January 1, 1988, or . .; .. Ing the patient. The paymomnts ‘would, oceur
- "(2) in' a State which has in effect 8 law .. periodicelly as. the patient’s economic.loss -
- designed to accured. U I’
bring about prompt payment for loss in the 4. The provifler making a comniitment to .
case of damages reiating to sickpexs, disease, pay a patient's economic .loas may join to

P
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the settlement other third parties (potential
defendants) who may be responsible for the
injury. Similarly, other third parties may
request to be joined. Any disagreement be-
tween the joined parties will be settled by
binding arbitration.

Patient Protections.—~1. The patient's
rights to sue for the enforcement of the
commitment are protected should the pro-
vider default or breach the commitment.

2. If a provider and patient wish to settle
for a lump sum payment instead of periodic
payments, they may do so by agreement.
However, the agreement would be ineffec.
tive (if the patient’s net economic loss was
In excess of $5,000) without court approval
and the provider would be responsible for
all of the patients net economic loss,

3.! Patients are assured ‘of payment. The
bill requires physicians to carry suffictent
malpractice insurance or post bond:in order
to participate:in:the program. This protects
patients against judgement proof providers.

4.' A patient may demand compensation
for economic logs without going to court. In
the event that s provider does not choose to
voluntarily make a commitment for eco-
nomic loss, & patient who believed he or she
had been a victim of malpractice could re-
quest that an expeditious arbitration pro-
ceeding be conducted. If the arbitrator de-
termined the provider was at fault, the pa-
tient would be awarded compensation for
economic loas as if the provider had volun-
tarily made the commitment. A request for
arbitration would foreclose the _patient's
right to sue for noneconomic damages.

5.' A patient is further protected by provi.
sions w0 reduce malpractice by preventing
incompetent physicians and other health
care professionals from practicing. Health
care institutions must notify state licensing
authorities if they terminate the privileges
or take other adverse actions with respect to
the privileges of a health care professional.
It also provides confidentiality and immuni-
ty for those who provide information to a
hospital or its medical staff that a member
of the staff is incompetent or impaired. Fi-
nally. it provides immunity from suit for
those who review health care professionals’

conduct and those who take discipitnary -

action against them.

® Mr. DANFORTH. Mr. President, I
am pleased to join my colleague on the
Senate Finance Committee, Senator
DURENBERGER, as a -cosponsor of the
Medical Offer and Recovery Act. This
legislation addresses one of the Na-
tion's critical health care problems—
the spiraling cost of medical malprac-
tice insurance,

In my own.State of Missouri, mal-
practice insurance rates for -family
practice physicians rose by 135 percent
this year, and hospital insurance costs
Increased by more than 150 percent.
The problem is particularly: severe in
obstetrics and gynecology, where sky-
rocketing malpractice insurance rates
are discouraging many rural physi-
cians from performing such services
and greatly diminishing and availabil-
ity of care to high-risk maternal pa-
tients, who in many cases are poor.

At the Wetzel Clinic In Clinton, MO,
which provides care to a wide rural
area in the western part of the State, 7
of the 10 doctors who used to.deliver
babies have been squeezed out of this

' Denotes & new provision added to HR. 5400
from the 98th Congress. . -
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essential part of their practice by In-
surance rate increases.

Faced with a tenfold increase in its
medical malpractice insurance premi-
ums, Truman Medical Center, a public
hospital In Kansas City, was forced to
seek a $1.5 million loan from the city
to form s self-insurance pool and avoid
closing down or operating without in-
surance. A recent series of medical
malpractice jury awards in excess of
$10 million has made commercial rein-
surance coverage virtually unavailable
{n western Missourf.

As these examples clearly demon-
strate, the medical malpractice insur-
ance crisis is not a problem faced only
by doctors and hospitals—it is a prob-
lem which affects every one of us, The
costs of medical malpractice—which

include not only the rising price of in-

surance, but also the cost of additional
tests and precedures ordered by doc-
tors primarily to guard themselves
against lawsuits—are paid by employ-
ers and individuals in the form of
higher health insurance premijums
and higher taxes.

This malpractice insurance ecrisis is
but one facet of a much larger prob-
lem affecting all purchasers of Hability
insurance. Accountants, truck drivers,
commercial fishermen, municipal gov-
ernments, and many other groups also
are confronting huge increases in the
cost of Insurance coverage. Indeed, the
problem of cost and availability of l-
ability, insurance is so widespread and
severe that it is becoming one of the
most pressing economic issues the
country faces today.

At the heart of the problem is a
complicated and expensive civil justice
system which consumes more money
determining fault than compensating
victims. If we are to get at the true
‘cause of our insurance woes—in medi-
cal maipractice and other areas—some-
thing must be done to provide for
more just and predicatable awards to
{njured parties, while reducing the
massive transactions costs associated
with litigating disputes.

Although I am not yet certain that
the legislation introduced today pro-
vides the best propesal for civil justice

‘reform in the medical malpractice

area, it is an important beginning. The
Medical Offer and Recovery Act would.
provide for an alternative compensa-
tion scheme similar in design to legis-
latlon I have sponsored with regard to
products liability. The goal.is to get
people out of the court system and to
encourage swift and certain compensa-
tion for out-of-pocket losses. The prod-.
ucts bill is moving ahead in the Com-
merce Committee, and I look forward
to working on this legislation in the
Finance Committee. .
While I support the concept of set-
ting up alternatives to formal court
litigation of personal injury disputes, 1
am also aware that tort law reform is
an issue within the purview of the
States. Many States, including Missou-
Fi, have been very active recently in at-
tempting to reform their laws govern-
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ing personal injury litigation. This leg-
islation is not attempting to discour-
age these efforts, but rather to com-
plement and support them.

Mr. President, the Medical Offer
and Recovery Act is directed at a com-
plex problem, and there are a number
of competing interests involved. While
the task ahead is a challenging one,
am encouraged by the prospect of real
reform that would benefit both the
providers and consumers of medical
care.@

By Mr. THURMOND (for him-
-self, Mr. DECoNcINI, Mr. AN-
"DREWS, Mr. BURDICK, Mr.
D'AMATO, Mr. DixoN, Mr.
SiMoN, and Mr. WaRKER) (by
request):

S. 1961. A bill to amend title 28 and
title 11 of the United States Code to
authorize a new U.S., trustee system by
providing for the appointment of U.S.
trustees to supervise the administra.
tion of bankruptcy cases in Judicial
districts throughout the United
States, and for other purposes; to the
Committee on the Judiciary.

UNITED STATES TRUSTEES ACT

Mr. THURMOND. Mr. President, on
behalf of the administration, I rise to
introduce the United States Trustee
Act of 1985. This bill would expand
and make permanent the U.S. Trustee
Pilot Program for Bankruptey Admin-
istration, which was_ established by
title I of the Bankruptey Act of 1978
(Public Law 95-598). The initial period
for the project was 4% years, but it
was extended twice: First uatil Sep-
tember 30, 1984 (Public Law 98-166),
and again until September 30, 1986
(Public Law 98-353).

The U.S. trustees would be charged
with overseeing the administration of
bankruptcy cases filed under chapters
7. 11, and 13 of the Bankruptcy Code.

“Under the aegis of the Justice Depart-
ment, the U.S. trustee system would
effect a separation of the administra-
tive and case monitoring functions
from the adjudicative functions car-
ried out by the bankruptcy judges and
the judiciary. In the nonpilot areas,
the bankruptcy judges have continued
to adjudicate legal issues and to super-
vise the administration of bankruptcy
cases.
This legislation would expand the
pilot program from 10 field offices cov-
ering 18 judicial districts to 30 regional
offices covering the entire United
States. Each region would be headed
by a U.S. trustee appointed by the At-
torney General for a 4-year term.
Pursuant to the 1976 act, an {nde-
pendent study to compare the pilot
and nonpilot programs was undertak-
en by Abt Assocfates, Inc. of Cam-
bridge, MA. The findings of that study
indicate that the pilot program has re-
sulted {n “enhanced honesty and effi-
clency in bankruptcy administratfon™
in the pilot districts. Certainly this ap-
proach deserves careful consideration.
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1986 CAS FALL MEETING

The 1986 AAMC Annual Meeting will be held October 25-30 in iew Orleans.

The Council of Academic Societies is scheduled to meet on Sunday, October 26
and Monday, October 27. As in previous years, the Sunday session will be
consist of a plenary session devoted to an issue of interest to faculty.

The program for this meeting must be decided at this Board meeting so

that it may be included in the preliminary program for the Annual Meeting.
Possible speakers for the program may be identified at this time.

The Monday afternoon session will include the Council business meeting

and a discussion of current issues and directions for the CAS. The
program for Monday's meeting will be discussed at a future Board meeting.
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GRADUATE MEDICAL EDUCATION COMMITTEE

The Executive Council has authorized the establishment of an ad hoc committee
on graduate medical education and the transition from medical school to
residency. The AAMC has been concerned about the graduate phase of physicians'
education for many years, and in 1981 issued a task force report entitled,
"Graduate Medical Education: Proposals for the Eighties." Now, midway through
the decade, there are mounting concerns about the disruption of medical
students' education by the intensity of competition for residency positions.

In reviewing the positions the Association has taken about graduate medical
education during the past 20 years, it appears that a genuine continuum between
medical school and graduate medical education has never been attained. Indeed,
the continuum concept now appears more tenuous than it did a decade ago. For
this reason, the committee has been asked to consider what should be done to
alleviate what has been called the "preresidency syndrome," to review the
history of the Association's policies about institutional responsibility for
graduate medical education, and to recommend to the Executive Council what

the AAMC and its constituent institutions and organizations should do to achieve
a true continuum of medical education.

AAMC 4D HOC COMMITTEE ON
GRADUATE MEDICAL EDUCATION AND THE
TRANSITION FROM MEDICAL SCHOOL TO RESIDENCY

SPENCER FOREMAN, M.D., CHAIRMAN, President, Sinai Hospital, Baltimore
AAMC GME Task Force 1977-1981; AAMC representative to ACGME

D. KAY CLAWSON, M.D., Executive Dean, University of Kansas Medical Center
School of Medicine

AAMC GME Task Force 1977-1981; AAMC representative to ACGME; former
Chairman, RRC, Orthopedics '

ARNOLD L. BROWN, M.D., Dean, University of Wisconsin Medical School
JOSEPH_S.-GONNELLA, M.D., Dean, Jefferson Medical College, Philadelphia
ROBERT DICKLER, Director, University Hospital, Denver, Colorado

JAMES J. LEONARD, M.D., Chairman, Department of Medicine, Uniformed Services
University of the Health Sciences

President, Association of Program Directors in Internal Medicine
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ash1ngton Un1vers1ty School of Medicine

'MORTON E. SMITH, M.D., Professor of Ophthalmology; and Assustant Dean, S ‘

MAL k L. DYKEN M.D. , Chairman, Department of Neurology, Indiana University
School of Med1c1ne \ .

J. ROLAND FOLSE, M.D. Cha1rman, Department of Surgery, Southern Il¥inois -
University Schoo] of- Medicine :
Chairman; RRC, Surgery

THOMAS K. OLIVER, JR., M.D., Chairman, Department of Pediatrics, Un1vers1ty
of P1ttsburgh Schco] of Medicine .
~ Chairman, Amer1can ‘Board of Pediatrics

: VIVIAN W. PINN, M.D., Cha1rman, Department of Pathology, Howard University : -

fm

College of Medicine -
Former Dean for Student Affairs, Boston University School of Medicine.

" BERNICE SIGMAN, M.D., Associate Dean for Student Affairs, Un1vers1ty of

Maryland Schoo1 of Medicine

GERALD -H. ESCOVITZ, M.D., Vice-Dean, Medical College of Pennsylvania
Chairman-Elect, Group on Medical Education

'CAROL M. MANGIONE, M.D., Resident, Internal Medicine, Un1vers1ty of California,
San Francisco Schoo] of Medicine

Former member, OSR Administrative Board; Member of Advisory Committee
for the Conference on the Clinical Education of Medical Students

~Ex-officio Members : o }
VIRGINIA V. WELDON, M.D., Professor of Ped1atr1cs, and Associate Vice
Chancellor for Medical Affairs, wash1ngton University Schoo] of
Medicine - | . :
Chairman, -AAMC -Assembly L e N .

ania School of

EDWARD J. STEMMLER, M D.s. Dean, Un1vers1ty of Pennsylv |
' Medicine - o P
Chairman-Elect, AAMC Assembly
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1986 CAS NOMINATING COMMITTEE

The following individuals have agreed to serve on the 1986 CAS Nominating
Committee:

Frank G. Moody, chairman
Jo Anne Brasel

"David H. Cohen

Rolla Hill

Mary Lou Pardue

Jerry Wiener

Nicholas Zervas

The Committee will meet via conference call in May.
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